DAILY OUTLINES

COMPARATIVE ANTITRUST & COMPETITION LAW

DAY 1 (MONDAY, JUNE 30, 2014)

INTRODUCTION TO ANTITRUST AND ANTI-MONOPOLY LAW

A. COMPETITION
1. Parameters of economic competition
2. Key economic terms
a. Price
b. Output
C. Demand

d. Efficiency

e. Welfare
i Consumer
ii. Producer
iii. Total
f. Concentration
B. SOCIETAL VALUES AND COMPETITION
1. Fairness

2. Opportunity

3. Diversity
4. Freedom
5. Cooperation



6. Open Markets

Il INTRODUCTION TO AMERICA’S ANTITRUST LAWS
A. AMERICAN HISTORY AND ANTITRUST
1. Progressivism and Antitrust
2. The Sherman Act of 1890 (15 U.S.C. § 1, et seq.)
3. The Clayton and FTC Acts of 1914
a. Clayton Act Revisions — 1950

b. Hart-Scott-Rodino Act — 1976

B. THE CHICAGO SCHOOL REVOLUTION OF THE 1980s
1. Consumer welfare and allocative efficiency
2. The concentration/efficiencies paradigm

a. Robert Bork and “The Antitrust Paradox”

3. The Post-Chicago Era

a. Behavioral and evolutionary economics
C. U.S. ANTITRUST ENFORCEMENT
1. Federal
a. Executive branch

i DOJ: civil and criminal enforcement

ii. FTC: civil enforcement — FTC 85

b. Legislature
C. Courts
2. States



a. Parens patriae

b. State laws

3. Private enforcement
a. Treble damages
b. Injunctive relief

1. INTRODUCTION TO CHINA’S 2008 ANTI-MONOPOLY LAWS

A. HISTORY & CONTEXT
B. CHINA’S SOCIALIST VALUES

1. Confucianism and Antitrust
C. INTRODUCTION TO CHINA’S AML

V. READINGS
A. OUTLINE
B. RELEVANT STATUTES
1. Sherman Act 88 1 and 2
2. Clayton Act § 7
3. FTC Act85
4. Anti-Monopoly Law of the People’s Republic of China (Arts. 1-9)
C. ARTICLES

1. Horton, “Confucianism and Antitrust” (2013) (pgs. 193-214)
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DAY 2 (TUESDAY, JuLY 1, 2014)

INTRODUCTION TO HORIZONTAL PRICE-FIXING
A. THE ECONOMICS OF PRICE-FIXING
1. Why is price-fixing harmful?

a. United States v. Andreas, 216 F.3d 645 (7" Cir. 2000)

2. Enforcing price-fixing agreements
a. Solving cartel “cheating” issues
3. Horizontal non-price agreements

I. PRICE-FIXING IN THE U.S.
A. THE SHERMAN ACT § 1
B. PER SE ILLEGALITY
1. U.S. v. Trenton Potteries (1927)
2. U.S. v. Socony-Vacuum Oil Co. (1940)
C. INTRODUCTION TO THE “RULE OF REASON”

1. U.S. v. Brown Univ. 5 F. 3d 658 (3d Cir. 1993)

II. PRICE-FIXING IN CHINA
A. AML ARTS. 13-15
B. ENFORCEMENT IN CHINA

1. NDRC



2. SAIC
C. RELEVANT CASES
1. Rice Noodles (2010)
2. Green Mung Beans (2010)
3. Pre-Mixed Concrete (2011)
4. Paper Manufacturing (2011)
5. Sea and Sand Dredging (2012)

6. LCD Panels (2013)

V. STUDENT ACTIVITIES

A. CARTEL FORMATION

B. CARTEL ENFORCEMENT
V. READINGS

A. CASES

1. U.S. v. Andreas (7" Cir. 2000)
2. U.S. v. Brown Univ. (3" Cir. 1993)
B. Book Chapters
1. China’s AML: The First Five Years (pgs. 84-89)

2. Competition Law in China (pgs. 89-91)
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DAY 3 (WEDNESDAY, JULY 2, 2014)

COLLUSIVE ANTICOMPETITIVE EFFECTS AND THE RULE OF REASON

A.

CASES

1.

2.

National Soc. Of Professional Engineers v. U.S. (1978)
U.S. v. Brown Univ. (3d. Cir. 1993)

FTC v. Superior Ct. Trial Lawyers Ass’n (1990)
Polygram Holding v. FTC (D.C. Cir. 2005)

a. The Three Tenors

VALUES AND COOPERATION

Il. PROVING ANTICOMPETITIVE AGREEMENTS

A.

DEFINING AGREEMENTS

1.

2.

Intra-enterprise Agreements

Tacit Collusion

PRICE-FIXING MECHANISMS

1.

2.

3.

Information Exchanges
a. Price signaling
Trade Associations

Threats and Intimidation

"ECONOMIC PLAUSIBILITY” AND AGREEMENTS

1.

Matsushita Electric Ind. Co. v. Zenith Radio Co. (1986)



2. Heightened pleading standards

a. Bell Atlantic Co. v. Twombly (2007)

II. PREPARING FOR ANTITRUST TRIALS

A.

B.

ANTITRUST DISCOVERY
STUDENT ACTIVITIES
READINGS

1. Horton/Huang — Analyzing Information Exchanges between
Competitors under the AML (2013) (pgs. 95-108; 117)

2. AML and Practice in China (2011) (pgs. 59-64)

3. Cases

a. Natl. Soc. Engins. (excerpts)

b. FTC v. Sup. Ct. Trial Lawyers (excerpts)
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DAY 4 (THURSDAY, JULY 3, 2014)

HORIZONTAL MARKET DIVISIONS
A. TERRITORIAL AGREEMENTS
1. Palmer v. BRG of Georgia (1990)
B. OUTPUT RESTRICTIONS
1. NCAA v. Univ. of Oklahoma (1984)
2. Polygram Holding v. FTC (D.C. Cir. 2005)
C. QUALITY AGREEMENTS
1. Standards setting

2. Trade Associations

JOINT VENTURES
A. NEw PRoODUCTS

1. BMIv. CBS (1979)

B. RESEARCH & DEVELOPMENT

C. PRODUCTION & MANUFACTURING
D. DISTRIBUTION

E. ADVERTISING

F. LOBBYING



1. TRIAL PREPARATION

A. U.S. v. BROWN UNIv.
B. U.S. V. PROF. Soc. ENGINS.
C. FTcv. Sup. CT. TRIAL LAWYERS

IV.  READINGS
A. CASES
1. Palmer v. BRG of Georgia (1990)
2. NCAA v. Univ. of Okla. (1984)
B. ARTICLES/BOOK CHAPTERS
1. Horton/Huang (pgs. 114-16)
2. Competition Law in China (pgs. 91-94)

3. AML and Practice in China (pgs. 70-73)
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DAY 5 (FRIDAY, JULY 4, 2014)

WEEK 1 STUDENT TRIALS
A. U.S. v. BROWN UNIV.
B. U.S. v. PROE. Soc. ENGINS.

C. FTC v. Sup. CT. TRIAL LAWYERS
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DAY 6 (MONDAY, JULY 7, 2014)

INTRODUCTION TO MERGER ANALYSIS

A. POSSIBLE REASONS FOR MERGERS
1. Procompetitive
2. Anticompetitive
3. Competitively neutral

B. U.S. STATUTORY FRAMEWORK

1. Clayton Act § 7 (1914)
a. 1950 Amendments

2. Hart-Scott-Radino Act (HSR) of 1976

a. Notification
b. Approval process
C. Litigation v. settlement
C. CONCENTRATIONS OF UNDERTAKINGS IN THE PRC

1. AML Arts. 20-31
2. Merger review process

3. Review standards

Il. STRUCTURAL AND PERFORMANCE ISSUES IN MERGER ANALYSES

A. INDUSTRY STRUCTURE AND CONCENTRATION



1. Relevant Market Analyses
a. Product Market

b. Geographic Market

C. Entry
2. Concentration measures
a. HHIs
3. Industry history and performance
a. Technology issues
b. Network Issues
B. ANALYZING MERGER CASES

1. U.S. Horizontal Merger Guidelines (2010)
2. U.S. cases
a. Brown Shoe Co. v. U.S. (1962)
b. U.S. v. Philadelphia Nat'| Bank (1963)
3. U.S. Merger litigation
C. PRC MERGER CASES
1. Coca-Cola/Huiyan
2. GM—Delphi
a. Vertical concerns

3. Novartis-Alcon

II. MERGER REMEDIES
A. STRUCTURAL

1. Divestitures



V.

B. BEHAVIORAL
1. Consent decrees
C. EFFECTIVENESS OF REMEDIES
READINGS
A. ARTICLES/BOOK CHAPTER EXCERPTS

1.

2.

Horton — A Comparison of Merger Remedies in the U.S. and EU
Horton — The New United States Horizontal Merger Guidelines
AML and Practice in China (pgs. 158-60; 164-166)

Competition Law in China (pgs. 133-34; 137-38; 141)

China’s AML Law (pgs. 195-199)
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COMPARATIVE ANTITRUST & COMPETITION LAW

DAY 7 (TUESDAY, JULY 8, 2014)

DEFINING RELEVANT ANTITRUST MARKETS

A. PROVING RELEVANT MARKETS
1. FTC v. Staples (D.C. Cir. 1997)

B. MARKET DEFINITION IN CHINA

C. ARE ANTITRUST MARKETS THE CORRECT FOCUS?
1. 2010 U.S. Horizontal Merger Guidelines
2. Competitive effects analysis

3. Predicting competitive effects

STUDENT MERGER SIMULATIONS

A. GROUP SIMULATIONS

1. Putting mergers together

2. Defending and challenging proposed mergers
READINGS
A. Book CHAPTERS

1. China’s AML: The First Five Years (pgs. 179-187; 193-94)
3. AML and Practice in China (pgs. 154-55; 163)

B. EXCERPTS FROM FTC v. STAPLES CASE
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COMPARATIVE ANTITRUST & COMPETITION LAW

DAY 8 (WEDNESDAY, JULY 9, 2014)

MONOPOLIZATION IN THE U.S.
A. STATUTES
1. Sherman Act § 2

2. Attempted Monopolization

3. Conspiracies to monopolize
B. PROVING MONOPOLIZATION
1. Market shares
2. Intent
3. Anticompetitive effects
a. Abusive practices
C. CASES

1. Aspen Skiing Co. v. Aspen Highlands (1985)

2. U.S. v. Microsoft (D.C. Cir. 2001)

ABUSE OF A DOMINANT POSITION IN CHINA
A. STATUTES AND REGULATIONS

1. AML 13-19
B. PROHIBITED CONDUCT

1. Pricing

2. Predatory pricing



3. Refusals to deal

4, Exclusive Dealing
5. Tying
6. Discriminatory treatment/price discrimination

7. Abuse of IP
C. PRC CASES
1. Netcom, Shanda and Baidu

2. Tencent QQ v. Qihoo 360

3. J & J (Resale price maintenance)
1. READINGS
A. BACKGROUND

1. AML and Practice in China (pgs. 90-91; 94-96; 106-110; 117-122)
2. Interview with Shang Ming

B. EvIDENCE FROM FTC v. STAPLES CASE



DAILY OUTLINES
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DAY 9 (THURSDAY, JuLY 10, 2014)

COURSE REVIEW

PREPARATION FOR MONOPOLIZATION/ABUSE OF DOMINANCE TRIALS
A. U.S. v. MICROSOFT

B. Tencent QQ v. QIHoO 360

C. U.S. V. MONSANTO (HYPOTHETICAL)
READINGS
A. Cases

1. U.S. v. Microsoft

2. Tencent QQ v. Qihoo 360
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DAY 10 (FrRIDAY, JuLY 11, 2014)

FINAL MONOPOLIZATION/ABUSE OF DOMINANCE MOCK TRIALS
A. U.S. V. MICROSOFT
B. Tencent QQ v. QIHOO 360

C. U.S. v. MONSANTO



DAY 1, MONDAY, JUNE 30, 2014

1. OQUTLINE

2. RELEVANT STATUTES
1. Sherman Act §§ 1 and 2
2. Clayton Act§7
3. FTCAct§5

4. Anti-Monopoly Law of the People’s
Republic of China (Arts. 1-9)

3. ARTICLES

1. Horton, “Confucianism and Antitrust”
(2013) (pgs. 193-214)
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Sherman Act

Section 1 [15 U.S.C. § 1]. Every contract, combination in the form of trust or o
otherwise, or conspiracy, in restraint of trade or commerce among the several States,
or with foreign nations, is hereby declared to be illegal. Every person who shall make
any contract or engage in any combination or conspiracy hereby declared to be illegal
shall be deemed guilty of a felony, and, on conviction thereof, shall be punished by fine
not exceeding $100,000,000 if a corporation, or, if any other person, $1,000,000, or by
imprisonment not exceeding 10 years, or by both said punishments, in the discretion of

- the court.

(July 2, 1890, ch. 647, § 1, 26 Stat. 209; Aug. 17, 1937, ch, 690, title VIIL, 50 Stat. 693: July
7, 1955, ch, 281, 69 Stat. 282; Dec, 21, 1974, Pub. L. 93-528, § 3, 88 Stat, 1708; Dec. 12, 1973,
Pub. L. 94-145, § 2, 89 Stat. 801; Nov. 16, 1990, Pub. L. 101-588, § 4(a), 104 Stat. 2880, as
amended Jone 22, 2004, Pub, L. 108-237, title II, subtitle A, § 215(a), 118 Stat. 668.)

Section 2 [15 US.C. §2]. Every person who shall monopolize, or attempt to,
monopolize, or combine or conspire with any other person or persons, to monopolize
any part of the trade or commerce among the several States, or with foreign nations,
shall be deemed guilty of a felony, and, on conviction thereof, shall be punished by fine
not exceeding $100,000,000 if a corporation, or, if any other person, $1,000,000, or by
imprisonment not exceeding 10 years, or by both said punishments, in the discretion of
the court,

(July 2, 1890, ch. 647, § 2, 26 Stat. 209; July 7, 1955, ch. 281, 69 Stat. 282; Dee. 21, 1974, Pub.
L. 93-528, § 3, 88 Stat. 1708; Nov. 16, 1990, Pub. L. 101-588, § 4(by, 104 Stat. 2880, as amended
June 22, 2004, Pub. L. 108-237, title II, subtitle A, § 215(b), 118 Stat. 668.)

Section 3 [i5 U.S.C. §3]. (a) Every contract, combination in form of trust or
otherwise, or conspiracy, in restraint of trade or cornmerce in any Territory of the United
States or of the District of Columbia, or in restraint of trade or commerce between any
such Territory and another, or between any such Territory 'or Tertitories and any State
or States or the District of Columbia, or with' foreign nations, or between the Distiict
of Columbia and any State or States or foreign nations, is declared illegal. Every person
who shall make any such contract or engage in-any such combination or conspiracy,

-shall be deemed guilty of a felony, and, on conviction thereof, shall be punished by fine

not exceeding $100,000,000 if a corporation, or, if any other person, $1,000,000, or by
imprisonment not exceeding 10 years, or by both said punishments, in the discretion of
the court.

{(b) Every person who shal] monopolize, or attempt to monopolize, or corabine or
conspire with any other DErson or persons, 1o monopolize any part of the trade or
commerce in any Territory-of the United States or of the District of Columbia, or between
any such Territory and another, or between any such Territory or Territories and any
State or States or the District of Columbia, or with foreign nations, or between the District
of Columbia, and any State or States or forcign nations, shall be deemed guilty of a felony,

1 ) (Rel.2006—3/06 Pub.1202)



2 ANTITRUST PRIMARY SOURCE PAMPHLET

and, on conviction thereof, shall be punished by fine not exceeding' $100,000,000 if a
corporation, or, if any other person, $1,000,000, or by imprisonment not exceeding 10
years, or by both said punishments, in the discretion of the court. ,
(July 2, 1890, ch. 647, § 3, 26 Stat. 209; July 7, 1955, ch. 281, 69 Stat. 282; Dec, 21, 1974, Pab,
L. 93-528, § 3, 88 Stat. 1708; Nov. 16, 1990, Pub. L. 101-588, § 4(c), 104 Stat. 2880, as amended
Nov. 2, 2002, Pub. L. 107-273, Div C, Title IV, § 14102(b); 116 Stat. 1921, as amended June
22, 2004, Pub. L. 108-237, titic II, subtitle A, § 215(c), 118 Stat. 668.)

Section4 [15U.S.C.§4]. The several district courts of the United States are invested
with jurisdiction to prevent and restrain violations of sections 1 to 7 of this title; and
it shall be the duty of the several United States attorneys, in their respective districts,
under the direction of the Attorney General, to institute proceedings in equity to prevent

.and restrain such violations. Such proceedings may be by way of petition setting forth

the case and praying that such violation shall be enjoined or otherwise prohibited. When
the parties complained of shall have been duly notified of such petition the court shall
proceed, as soon as may be, to the hearing and determination of the case; and pending
such petition and before final decree, the court may at any time make such ternporary
restraining order or prohibition as shall be deemed just in the premises.

(July 2, 1890, ch. 647, § 4, 26 Stat. 209; Mar. 3, 1911, ch. 231, § 291, 36 Stat. 1167; June 25,
1948, ch. 646, § 1, 62 Stat. 909.)

Section 5 {15 U.S.C. §5]. Whenever it shall appear io the court before which any

-~ proceeding under section 4 of this title may be pending, that the ends ‘of justice require

that other parties should be brought before the court, the court may cause them to be
summmoned, whether they reside in the district in which the court is held or not; and
subpoenas to that end may be served in any district by the marshal thereof,

(July 2, 1890, ch. 647, § 5, 26 Stat. 210.)

Section 6 [15 U.S.C. §6]. Any property owned under any contract ot by any
combination, or pursuant to any conspiracy (and being the subject thereof) mentioned
in section 1 of this title, and being in the course of transportation from one State to
another, or to a foreign country, shall be forfeited to the United States, and may be seized
and condemned by like proceedings as those provided by law for the forfeiture, seizure,
and condemnation of property imported into the United States contrary to law.

(July 2, 1890, ch. 647, § 6, 26 Stat. 210,) -

Section 6A (15 US.C. § 6a; added by Foreign Trade Antitrust Improvements Act of
1982, Pub. L. No. 97-290, § 402].  This Act shall not apply to conduct involving trade
or commerce (other than import trade or import commerce) with foreign nations uniess—

(1) such conduct has’a direct, substantial, and reasonably foreseeable effect—-

(A) on trade or commerce which is not trade or commerce with foreign nations,
or on import trade or import commerce with foreign nations; or
(B) on export trade or export comumerce with foreign nations, of a person engaged

in such trade or commerce in the United Siates; and
(Rel.2005--3/05 Puh.1202)



SHERMAN ACT _ 3

. (2) such effect gives rise to a claim under the provisions of this Act, other than
this section, \

If this Act applies to such conduct only because of the operation of paragraph (1)(B),
then this Act shall apply to such conduct only for injury to export business in the United
States. :

N . \ .
(July 2, 1890, ch. 647, § 7, as added Oct. 8_, 1982, Pub. L. 97-290, title IV, § 402, 96 Stat. 1246.)

Section 7 [15 US.C. §7]. The word “person,” or “persons,” wherever used in
sections 1 to 7 of this title shall be deéemed to include corporations and associations
existing under or authorized by the laws of either the United States, the laws of any of
the Territories, the laws of any State, or the laws of any foreign country.

{(July 2, 1890, ch. 647, § 8, 26 Stat. 210.)

{Rel.2006—3/06 Pub. 1202}



Clayton Aét

Section 1 [15T.S.C. § 12]. (a) “Antitrust laws,” as used herein, includes the Act
entitled “An Act to protect trade and commerce against unlawful restraints and
monopolies,” approved July second, eighteen hundred and ninety; sections seventy-three
to seventy-six, inclusive, of an Act entitled “An Act to reduce taxation, to provide revenue
for the Government, and for other purposes,” of August tweniy-seventh, ejighteen hundred
and ninety-four; an Act entitled “An Act to amend sections seventy-three and seventy-six
of the Act of August twenty-seventh, eighteen hundred and ninety-four, entitled ‘An Act
to reduce taxation, to provide revenue for the Government, and for other purposes,’ ”
approved February twelfth, nineteen hundred and thirteen; and also this Act.

“Commerce,” as used herein, means trade or COMMEICe among the several States and
with foreign nation, or between the District of Columbia or any Territory of the United
States and any State, Territory, or foreign nation, or between any insular possessions
or other places under the jurisdiction of the United States, or between any such possession
or place and any State or Territory of the United States or the District of Columbia‘ or
any foreign nation, or within the District of Columbia or any Territory or any insular
possession or other place under the jurisdiction of the United States; Provided, That
nothing in this Act contained shall apply to the Philippine Islands.

The wo;'ci"“'person” or “persons” wherever used ir this Act shall be deemed to include -
corporations and associations existing under or authorized by the laws of either the United
States, the laws of any of the Territories, the laws of any State, or the laws of any foreign
country. ‘

(b) This Act may be cited as the “Clayton Act”,

(Oct. 15, 1914, ch. 323, § 1, 38 Stat. 730; Sept. 30, 1976, Pub. L. 94-435, title 1T, § 305(h), 90
Stat. 1397, as amended Nov. 2, 2002, Pub. L. 107-273, Div C, Title IV, § 14102(c)(2)(A), 116
Stat. 1921.)

Section 2 [Amended by the Robinson-Patman Act, reprinted infra.]

Section3 [15U.S.C.§14]. It shall be unlawful for any personengaged in commerce,
in the course, of such commerce, to lease or make & sale or coniract for sale of goods,
wares, merchandise, machinery, supplies, or other commodities, whether patented or
unpatented, for use, consumption, or resale within the United States or any Territory
~ thereof or the District of Columbia or any insular possession or other place under the

jurisdiction of the United States, or fix a price charged therefor, or discount from, or
rebate ugion, such price, on the condition, agreement, or understanding that the lessee
or purchaser theréof shall not use or deal in the goods, wares, merchandise, machinery,
supplies, or other commodities of a competitor or competitors of the lessor or seller, where
the effect of such lease, sale, or contract for sale or such condition, agreement, or
understanding may be io substantially lessen competition or tend to create a monopoly

in any line of commerce. .
5 ' . {Rei.2006—3/06 Pub.1202)
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(Oct. 15, 1914, ch. 323, § 3, 38 Stat. 731.)

Section 4 [15 US.C. § 15].  (a) Except as provided*in subsection (b), any person
who shall be injured in his business or property by reason of anything forbidden in the
antitrust laws may sue therefor in any district court of the United States in the disirict
in which the defendant resides or is found or has an agent, without respect to the amount
in controversy, and shall recover threefold the damages by him sustained, and the cost
of suit, including a reasonable attorney’s fee. The court may award vnder this section,
pursuant to a motion by such person promptly made, simple interest on actual damages
for the period beginming on the date of service of such person’s pleading setting forth
a claim under the antitrust laws and ending on the date of judgment, or for any shorter
period therein, if the court finds that the award of such interest for such period is just
in the circumstances. In determining whether an award of interest under this section for
any period is just in the circumstances, the court shall consider only-—

(1) whether such person or the opposing party, or either party’s representative, made

motions or asserted claims or defenses so lacking in merit as to show that such party
or representative acted intentionally for delay, or otherwise acted in bad f{aith;

(2) whether, in the course of the action involved, such person or the opposing party,
or either party’s representative, violated any applicable rule, status, or court order
providing for sanctions for dilatory behavior or otherwise providing for expeditious
‘proceedings; and '

(3) whether such person or the opposing party, or either party’s representative,
engaged in conduct primarily for the purpose of delaying the litigation or increasing
the cost thereof,

(b)(1) Except as provided.in paragraph (2), any person who is a foreign state may
not recover under subsection (a) an amount in excess of the actual damages snstained

by it and the cost of suit, including a reasonable attorney’s fee.
(2) Paragraph (1) shall not apply to a foreign state if—

(A) such foreign state would be denied,'under section 1605{a)}2) of title 28 of
the United States Code, immunity in a.case in which the action is based upon a
commercial activity, or an act, that is the subject matter of its claim under this
section; N :

(B) such foreign state waives all defenses based upon or arising out of its status
as a foreign state, to any claims brought against it in the same action;

(C) such foreign state engages primarily in commercial activities; and

{D) such foreign state does not function, with respect to the commercial activity,
or the act, that is the subject matter of its claim under this section as a procurement
entity for itself or for another foreign state, :

{c) For purposes of this section—
_{1) the term “commercial activity” shall have the meaning given it in section 1603(d)
of title 28, United States Code, and
(2) the term “foreign state” shall have the meaning given it in section 1603(a) of

title 28, United States Code. '
) {Rel.2006—3/06 Pub.1202)



CLAYTON ACT ‘ 7

(Oct. 15, 1914, ch. 323, § 4, 38 Stat. 731; Sept. 12, 1980, Pub. L. 96-349, § 4(a)(1), 94 Stat.
1156; Dec. 29, 1982, Pub. L. 97-393, § 1, 96 Stat, 1964.)

\

Section 4A [15 US.C. § 152]. Whenever the United States is hereafter injured in
its business or property by reason of anything forbidden in the antitrust laws it may sue
therefor in the United States district court for the district in which the defendant resides
or is found or has an agent, without respect to the amount in controversy, and shall recover
threefold the damages by it sustained and the cost of suit. The court may award under
this section, pursuant to a motion by the United States promptly made, simple interest
on actual damages for the period beginning on the date of service of the pleading of
the United States setting forth a claim under the antitrust laws and ending on the date
of judgment, or for any shorter period therein, if the court finds that the award of such
interest for such period is just in the circumstances® In determining whether an award
of interest under this section for any period is just in the circumstances, the court shall
consider only—
(1) whether the United States or the opposing party, or either party’s representative,
made motions or asserted claims or defenses so lacking in merit as to show that such
party or representative acted intentionally for delay or otherwise acted in bad faith:

(2) whether, in the course of the action involved, the United States or the opposing‘
party, or either party’s representatives, violated any applicable rule, statute, or court
order providing for sanctions for dilatory behavior or otherwise providing for
expeditious proceedings;

(3) whether the United"3¢ites or the opposing party, or either party’s representative,
engaged in conduct primarily for the purpose of delaying the litigation or increasing
the cost thereof; and :

(4) whether the award of such interest is necessary to compensate the United States
adequately for the injury sustained by the United States.

(Oct. 15, 1914, ch. 323, § 4A, as added July 7, 1955, ch. 283, § 1, 69 Stat. 282, and amended
Sept. 12, 1980, Pub. L. 96-349, § 4(a)(2), 94 Stat. 1156; Nov. 16, 1990, Pub. L. 101-588, § 5,
104 Stat. 2880.)

Section 4B "[15 US.C. § 15b]. Any action to enforce any canse of action under
sections 15, 15a, or 15¢ of this title shall be forever barred unless commenced within
four years after the cause of action accrued. No cause of action barfed under existing
law on the effective date of this Act shall be revived by this Act,

(Oct. 15, 1914, ch. 323, § 4B, as added July 7, 1955, ch. 283, § 1, 69 Siat. 283, and amended
Sept. 30,-1976, Pub. L. 94-435, title ITf, § 302(1), 90 Stat. 1396.)

Section 4C [15 U.S.C. § 15¢).  (aX1) Any attomey general of a State may bring
a civil action-in the name of such State, as parens patriae on behalf of natural persons
residing in such State, in any district court of the United States having jfurisdiction of
the defendant, to sccure monetary relief as provided in this section for Injury sustained
by such natural persons to their property by reason of any violation of sections 1 to 7
of this title. The court shall exclude from the amount of monetary relief awarded in such
action any amount of monetary relief (A) which duplicates amounts which have been

(Rel.2006—3/06 Pub.1262)
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awarded for the same injury, or (B) which is properly allocable to (i} natural persons
who have excluded their claims pursuant to subsection (b)(2) of this section, and (ii)
any business enfity.
(2) The court shall award the State as monetary relief threefold the total damage
sustained as described in paragraph (1) of this subsection, and the cost of suit, including
a reasonable attorney’s fee. The court may award under this paragraph, pursuant to
a motion by such State promptly made, simple interest on the total damage for the
period beginning on the date of service of such State’s pleading setting forth a claim
under the antitrust Jaws and ending on the date of judgment, or for any shorter period
therein, if the court finds that the award of such interest for such period is just in the
circumstances. In deterrnining whether an award of interest under this paragraph for
any period is just in the circumstances, the court shall consider only—

(A) whether such State or the opposing party, or either party’s representative,
made motions or asserted claims or defenses so lacking in merit as to show that
such party or representative acted intentionally for delay or otherwise acted in bad
faith;

(B) whether, in the course of the action involved, such State or the opposing party,
or either party’s representative, violated any applicable rule, statute, or court order
providing for sanctions for dilatory behavior or otherwise providing for expeditious
proceedings; and

(C) whether such State or the opposing party, or either party’s representative,
engaged in conduct primarily for the purpose of delaying the litigation or increasing
the cost thereof. : ‘ _

(b)(1) In any action brought under subsection (a)(1) of this section, the State attorney
general shall, at such times, in such manner, and with such content as the court may
direct, cause notice thereof to be given by publication. If the court finds that notice given
solely by publication would deny due process of law to any person or persons, the court
may direct further notice to such person or persons according to the circumstances of
the case.

(2) Any person on whose behalf an action is brought under subsection (a)(1) of this
section may elect to exclu,de from adjudication the portion of the State claim for
monetary relief attributable to him by filing notice of such election with the cotrt within
such time as spemﬁed in the notice piven pursuant to paragraph (1) of this subsection.

(3) The final Judgmeut in an action under subsection (a)(]) of this section shall be
res judicata as to any claim under section 13 of this title by any person on behalf of
whom such action was brought and who fails to give such notice within the period
specified in the notice given pursuant to paragraph (1) of this subsection.

(c) An action under subsection (2)(1} of this section shall not be dismissed or
compromised without the approval of the court, and notice of any proposed dismissal
or compromise shall be given in such manner as the court directs.

(d) In any action under subsection (a) of this section—
(1) the amount of the plaintiffs’ attorney’s fee, if any, shall be determined by the

court, and
{Rel.2006—2/056 Pub.1202)
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(2) the cowrt may, in its discretion, award a reasonable attomey s fee 10 a prevailing
defendant upon a finding that the State attorney general has acted in bad faith,
vexatiously, wantonly, or for oppress:ve reasons,

(Oct. 15, 1914, ch. 323, § 4C, as added Sept. 30, 1976, Pub L. 94-435, title TIT, § 301, 90 Stat.
1394, and amended Sept. 12, 1980, Pub. L. 96-349, §4(a)(3), 94 Stat. 1157.)

3

Section 4D [15 U.S.C. § 15d]. In any action under section 15c(a)(1) of this title,
in which there has been a determination that a defendant agreed to fix prices in violation
of sections 1 to 7 of this title, damages may be proved and assessed in the aggregate
by statistical or sampling-methods, by the computation of illegal overcharges or by such
other reasonable system of estimating aggregate damages as the court in its discretion
may permit without the necessity of separately proving the individual claim of, or amount
of damage to, persons on whose ‘behalf the suit was brought, '

(Oct. 15, 1914, ch. 323, § 4D, as added Sept. 30, 1976, Pub. L. 94-435, title III, § 301, 90 Stat,
1395.)

Section 4E [15 US.C. § 156]. Monetai'y relief recovered in an action under section
15c(a)(1) of this title shall—
(1) be distributed in such manner as the district court in its discretion may authorize;
or .
(2) be deemed a civil penalty by the court and deposited with the State as general
revenues;
subject in either case to the requirement that s{tii‘/viiistribution procedure adepted afford
each person a reasonable opportunity to secure his appropriate pornon of the net monetary
relief.
(Oct. 15, 1914, ch. 323, § 4E, as added Sept. 30, 1976, Pub. L. 94-435, title III, § 301, 90 Stat,
1395.) -

Section 4F [15 US.C. § 15f], (a) Whenever the Attorney General of the United
States lias brought an action under the antitrust laws, and he has reason to believe that
any. State attorney general would be entitled to bring an action under this Act based
substantially on the same alleged violation of thie antitrust laws, he shall promptty give
written notification thereof to such State attorney general.

(b) To assist a State attorney general in evaluating the notice or in bringing any action
under this Aci, the Attorney General of the United States shall, upon request by such
State attorney general, make available to him, to the extent permitted by law, any
investigative files or other materials which are or may be relevant or material to the actual
or potential cause of action under this Act. .
(Oct. 15 1914, ch. 323, § 4F, as added Sept. 30, 1976, Pub. L. 94-435, title ITI, § 301, 90 Stat.
1395 ) -

Section 4G [15 U.S.C. § ISg] For the purposes of sections 15c, 15d, 15e, and 15f
of this title: :

(1) The term “State- attorney general” means the chief legal officer of a State, or
. any other person authorized by State law to bring actions under section 15c of this
’ (Rel. 2006---3/06 Pub,1202)
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(h) Proceedings before the district court under subsections (e} and (f) of this section,
and the competitive impact statement filed under subsection (b) of this section, shall not
be admissible against any defendant in any action or proceeding brought by any other
party against such defendant under the antitrust laws or by the United States.under section
4A of this Act nor constitute a basis for the introduction of the consent judgment as
prima facie evidence against such defendant in any such action or proceeding.

(i) Whenever any civil or criminal proceeding is instituted by the United States 1o
prevent, restrain, or punish violations of any of the antitrust laws, but not including an
action under section 4A, the running of the statute of limitations in respect of every private
or State right of action arising under said laws and based in whole or in part on any
matter complained of in said proceeding shall be suspended during the pendency thereof
and for one year thereafter: Provided, however, That whenever the running of the statute
of limitations in respect of a cause of action arising under section 4 or 4C is suspended
hereunder, any action to enforce such cause of action shall be forever barred unless
commenced either within the period of suspension or within four years after the cause

of action accrued.

(Oct. 15, 1914, ch. 323, § 5, 38 Stat. 731; July 7, 1955, ch. 283, § 2, 69 Stat. 283; Dec. 21, 1974,
Pub, L. 93-528, § 2, 88 Stat. 1706, Sept. 30, 1976, Pub. L. 94-435, title TIT, § 302(2), 90 Stat.
1396; Sept. 12, 1980, Pub. L. 96-349, § 5(a}, 94 Stat. 1157, as amended June 22, 2004, Pub. L.

108-237, title 11, subtitle B, § 221(b), 118 Stat. 668.)

Section 6 [15 U.S.C. § 17].  The labor of a human being is not a commodity or
article of commerce. Nothing contained in the antitrust laws shall be construed to forbid
the existence and operation of labor, agricultural, or hbiticuttural organizations, instituted
for the purposes of mutual help, and having capital stock or conducted for profit, or to
forbid or restrain individual members of such organizations from lawfully carrying out
the legitimate objects thereof; nor shall such organizations, or the members thereof, be
held or construed to be illegal combinations or conspiracies in restraint of trade, under

the antitrust laws.
{Oct. 15, 1914, ch. 323, § 6, 38 Stat. 731.)

Section 7 [15 US.C. § 18]. No person engaged in commerce or in any activity
affecting commerce shall acquire, directly or indirectly, the whole or any part of the stock
or other share capital and*no person subject to the jurisdiction of the Federal Trade
Comumission shall acquire the whole or any part of the assets of another person engaged
alsoin commerce or in anyactivity affectmg commerce, where in any line of commerce
or in any activity affecting comumerce in any section of the country, the effect of such
acquisition may be substantially to lessen competition, or to tend to create a monopoly.

No person shall acquire, directly or indirectly, the whole or any part of the stock or
other share capital and no person subject to the jurisdiction of the Federal Trade
Commissien shall acquire the whole or any part of the assets of one or more persons
engaged in commerce or in any activity affecting commerce, where in any line of
commerce or in any activity affecting commerce in any section of the country, the effect
of such acquisition, of such stocks or assets, or of the use of such stock by the voting
or granting of proxies or otherwise, may be substantially to lessen competition, or to

tend to create a monopoly.
{Rel.2006—3/06 Pub.[202)
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This section shall not apply to persons purchasing such stock solely for investment
and not using the same hy voting or otherwise to bring about, or in attempting to bring
about, the substantial lessening of competition. Nor shall anything contained in this
section prevent a corporation engaged in commerce or in any activity affecting commerce

from causing the formation of subsidiary corporations for the actual carrying on of their

immediate lawful business, or the natural and legifimate branches or extensions thereof,
or from owning and holding all or a part of the stock of such subsidiary corporations,
when the effect of such formation is not to substantially lessen competition. ’

Nor shall anything herein contained be construed to prohibit any common carrier
subject to the laws to regulate commerce from aiding in the construction of branches
or short lines so located so as to become feeders to the main line of the company so
aiding in such construction or from acquiring or owning all or any part of the stock of
such branch lines, nor to prevent any such common carrier from acquiring and owning
all or any part of the stock of a branch or short line constructed by an independent
company where there is no substantial competition between the company owning the
branch line o constructed and the company owning the main line acquiring the property
or an interest therein, nor to prevent such common carrier from extending any of its lines
through the medium of the acquisition of stock or otherwise of any other common carrier
where there is no substantial competition between the company whose stock, property,
or an jnterest therein is so acquired. :

Nothing contained in this section shall be held to affect or impair any right heretofore
legally acquired: Provided, That nothing in this section shall be held or construed to
authorize or make lawful anything heretofore prohibited or made illegal by the antitrust
laws, nor to exempt any person from the penal provisions thereof or the civil remedies
therein provided. ]

Nothing contained in this section shall apply to transactions duly consummated
pursuant to authority given by the Secretary of Transportation, Federal Power Commis-
sion, Surface Transportation Board, the Securities and Exchange Commission in the
exercise of its jurisdiction under section 79j of this title, the United States Maritime
Commission, or the Secretary of Agriculture under any statutory provision vesting such
power in such Commission, Board, or Secretary,

(Oct. 15, 1914, ch. 323, § 7, 38 Stat. 731; Dec. 29, 1950, ch. 1184, 64 Stat. 1125; Sept. 12, 1980,
Pub. L. 96:349, § 6(a), 94 Stat. 1157; Oct. 4, 1984, Pub. L. 98-443, § 9(D), 98 Stat. 1708; Dec.
29, 1995, Pub. L. 104-88, title 11, § 318(1)(A), 109 Stat. 949; Feb. 8, 1996, Pub. L. 104-104,

dile VL, § 601(b)(3),-110 Seat. 143.)

Section 7A [15 U.S.C. § 18a]. (a) Except as exempted pursnant to subsection (c),
no person shall acquire, directly or indirectly, any voting securities or assets of any other
person, unless both persons (or in the case of a tender offer, the acquiring person) file
notification pursuant to rqus under subsection (d)(1) and the waiting period described
in subsection (b)(1) has €xpired, if—

(1) the acquiring person, or the person whose voliing securities or assets are being

acquired, is engaged in commerce or in any activity affecting commerce; and
(2) as a result of such ak:quisition, the acquiring person would hold an aggregate

total amount of the voting securities and assets of the acquired person—
{Rel.2006—3/06 Pib,1202)
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(A) in excess of $200,000,000 (as adjusted and published for each fiscal year
beginning after September 30, 2004, in the same manner as provided in section
8(a)(5) to reflect the percentage change in the gross national product for.such fiscal

- year compared to the gross national product for the year ending September 30, 2003);

or :

(B)(i) in excess of $50,000,000 (as so adjusted and published) but not in excess
of $ 200,000,000 (as so adjusted and published); and

(ii}(T) any voting securities or assets of a person engaged in manufacturing
which has annual net sales or total assets of $10,000,000 (as so adjusted and
published) or more are being acquired by any person which has total assets or
annual net sales of $100,000,000 (as so adjusted and published) or more;

- (IT) any voting securities or assets of a person not engaged in manuficturing
which has total assets of $10,000,000 (as so adjusted and published) or more
are being acquired by any person which has total assets or annual net sales
of $100,000,000 (as so adjusted and published) or more; or

(IIT) any voting securities or assets of a person with annual net sales or total
assets of $100,000,000 (as so adjusted and published) or more are being
acquired by any person with total assets or annual net sales of $10 000,000
(as so adjusted and published) or more.

In the case of a tender offer, the person whose voting securities are sought to
be acquired by a person required to file notiffcation under this subsecuou shall file
notification pursvant to rules under subsection (d).

(b)(1) The waiting period required under subsection (a) shall—

(A) begin on the date of the receipt by the Federal Trade Commission and the
Assistant Attorney General in charge of the Antitrust Division of the Department
of Justice (hereinafter referred to in this section as the “Assistant Attorney General”)

(i) the completed notification required under subsection (a}, or
(i1) if such notification is not completed, the notification to the extent completed
and a statement of the reasons for such noncompliance, :

from both persons, ‘or, in the case of a tender offer, the acqumng person; and

(B) end on the thirtieth day after the date of such receipt (or in the case of a
cash tender offer, the fifteenth day), or on such later date as may be set under
subsection (e}(2) or (g}(2).

(2) The Federal Trade Commission and the Assistant Attorney General may, in
individual cases, terminate the waiting period specified in paragraph (1) and allow any
petson to proceed with any acquisition subject to this section, and promptly shall cause
to be published in the Federal Register a notice that neither intends to take any action

within such period with respect to such acquisition,
'(3) As used in this section—
(A) The term “voting securities” means any securities which at present or upon

conversion entitle the owner or holder thereof to vote for the election of directors
{Rel.2006—3/06 Puh.1202)
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of the issuer or, with respect to unincorporated issuers, persons exercising similar
functions. :

(B) The amount or percentage of voting securities or assets of a person which
are acquired or held by another person shall be determined by aggregating the
amount or percentage of such voting securities or assets held or acquired by such
other person and each affiliate thereof.

(c) The following classes of transactions are exempt from the requirements of this
section—
(1) acquisitions of goods or realty transferred in the ordinary course of business;

(2} acquisitions of bonds, mortgages, deeds of trust, or other obligations which are
not voting securities; ‘

(3) acquisitions of votihg securities of an issuer at least 50 per centum of the voting
securities of which are owned by the acquiring person prior to such acquisition;

(4} transfers to or from a Federal agency or a State or political subdivision thereof:
(5) transactions specifically exempted from the antitrust laws by Federal statute;

(6) transactions specifically exempted from the antitrust laws by Federal statute if
approved by a Federal agency, if copies of all information and documentary material
filed with such agency are contemporaneously filed with the Federal Trade Commission
and the Assistant Attorney General;

(7) transactions which require agency approval under section 10(e) of the Home
“@wners’ Loan Act [12 U.S.C. § 1467a(e)], section 18(c) of the Federal Deposit Insur-
ance Act (12 U.S.C. § 1828(c)), or section 3 of the Bank Holding Company Act of

- 1956 (12 U.S.C. § 1842), except that a portion of a transaction is not exempt under
this paragraph if such portion of the transaction (A) is subject to section 4(k) of the
Bank Holding Company Act of 1956 [12 U.5.C. § 1843(k)]; and (B) does not require
agency approval under section 3 of the Bank Holding Company Act of 1956 [12 U.S.C.
§ 1842]; J

(8) transactions which require agency approval under section 4 of the Bank Holding
Company Act of 1956 (12 U.S.C. § 1843), or section 5 of the Home Owners’ Loan
Act of 1933 (12 U.S.C. § 1464), if copies of all information and documentary material
filed with any such agency are contemporaneously filed with the Federal Trade
Commission and the Assistant Attorney General at least 30 days priot to consummation -
of the proposed transaction, except that a portion of a transaction is not exempt under
this paragraph if such portion of the transaction (A) is subject to section 4(k) of the
Bank Holding Company Act of 1956 [12 U.S.C. § 1843(k)]; and (B) does not require
agency approval under section 4 of the Bank Holding Company Act of 1956 [12 U.S.C.
§ 1843]; .

(9) acquisitions, solely for the purpose of investment, of voting securities, if, as a
result of such acquisition, the securities acquired or held do not exceed 10 per centum
of the outstanding voting securities of the issuer; '

(10) acquisitions of voting securities, if, as a result of such acquisition, the voting
securities acquired.do not increase, directly or indirectly, the acquiring person’s per
centum share of ountstanding voting securities of the issuer; '

7 ’ (Rei.2006-3/06 Pub,1202)
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(11) acquisitions, solely for the purpose of investment, by any bank, banking
assocmtmn trust company, investment company, or insurance company, of (A) voting
securities pursuant to a plan of reorganization or dissolution; or (B) assets in the
ordinary course of its business; and :

(12) such other acquisitions, transfers, or transactions, as may be exempted under
subsection (d}{2XB).

(d) The Federal Trade Comunission; with the concurrence of the Assistant Attorney
General and by rule in accordance with section 553 of title 5, United States Code,
consistent with the purposes of this section—

(1) shall require that the notification required under subsection (a) be in such form

- and contain such documentary material and information relevant to a proposed acquisi-
tion*#s-is necessary and appropriate to enable the Federal Trade Commission and the

Assistant Attorney General to determine whether such acquisition may, if consur-

mated violate the antitrust laws; and

(2) may—
(A) define the terms used in this section;

(B) exempt, from the requirements of this section, classes of persons, acquisitions,
transfers, or transactions which are not likely to violate the antitrust laws; and

“(C) prescribe such other rules as may be necessary and appropriate {0 cairy out
the purposes of this section.

{&)(1){A) The bec!eral Trade Commission or the Assistant Attorney General may, prior
to the expiration of the 30-day waiting period (or in the case of a cash tender offer, the
15-day waiting period) specified in subsection (b)(1) of this section, require the
submission of additional information or documentary material relevant to the proposed
acquisition, from a person required to file notification with respect to such acquisition
under subsection (a) of this section prior to the expiration of the waiting period specified
in subsection (b)(1) of this section, or from any officer, director, partner, agent, or
employee of such person. .

(B)(i) The Assistant Attorney General and the Federal Trade C'ommission shall
each designate a senior official who does not have direct responsibility for the review
of any enforcement recommendation under this section concerning the transaction
at.issue, to hear any petition filed by such person to determine—

(1) whether the request for additional information or documentary material
. is unreasonably cumulative, unduly burdensome, or duplicative; or

(I) whether the request for additional information or documentary material
has been substantially complied with by the petitioning person. (ii) Internal
review procedures for petitions filed pursuant to clause (i) shall include reason-
able deadlines for expedited review of such petitions, after reasonable negotia-
tions with investigative staff, in order to avoid undue delay of the merger review
process.

(iii) Not later than 90 days after the daie of the enactment of this Act, the
Assistant Attorney General and the Federal Trade Commission shall conduct an
’ (Re!,2005~—3.'z)6 Pub.1202}
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internal review and implement reforms of the merger review process in order to
eliminate unnecessary burden, remove costly duplication, and eliminate undue
delay, in order to achieve a2 more effective and more efficient merger raview
Process. .

(iv) Not later than 120 days after the date of enactment of this Act, the Assistant
Attorney General and the Federal Trade Commission shall issue or amend their
respective industry guidance, regulations, operating manuals and relevant policy
documents, to the extent appropriate, to implement each reform in this
subparagraph. ,

(v) Not later than 180 days after the date the of enactment of this Act, the
Assistant Attorney General and the Federal Trade Commission shall each report
to Congress—

(I) which reforms each agency has adopted under this subparagraph;

(II) which steps each has taken to implement such internal reforms; and

(1) the effecis-of such reforms,

(2) The Federal Trade Commission or the Assistant Attorney General, in its or his
discretion, may extend the 30-day waiting period (or in the case of a cash tender offer,
the 15-day waiting perioed) specified in subsection (b)(1) of this section for an additional
period of not more than 30 days (or in the case of a cash tender offer, 10 days) after
the date on which the Federal Trade Commission or the Assistant Attorney General,
as the case may be, receives from any person to whom a request is made under
paragraph (1}, or in the case of tender offers, the acquiring person,

(A) all the information and documentary material required to be submitted
pursvant to such a request, or

(B) if such request is not fully complied with, the information and documentary
material submitted and a statement of the reasons for such noncompliance. Such
additional period may be further extended only by the United States district court,
upon an application by the Federal Trade Commission or the Assistant Attorney
General pursnant to subsection (g}(2). :

(f) If a proceeding is ingtituted or an action is filed by the Federal Trade Commission,
alleging that a proposed acquisition violates section 7 of this Act [15 U.S.C. § 18] or
section 5 of the Federal Trade Commission Act [15 U.5.C. § 45, or an action is filed
by the United States, alleging that a proposed acquisition violates such section 7 [15
U.5.C. § 18] or section 1 or 2 of the Sherman Act [15 U.S.C. §8 1 or 2], and the Federal
Trade Commission or the Adsistant Attorney General (1) files a motion for a preliminary
 injunction against consummation of such acquisition pendente lite, and (2) certifies [to]
the United States district court for the judicial district within which the respondent resides
or carries on business, or in which the action is brought, that it or he belicves that the
public interest requires relief pendente lite pursuant to this subsection, then upon the filing
of such motion and certification, the chief judge of such district court shall immediately
notify the chief judge of the United States cowrt of appeals for the circuit in which such
district court is located, who shall designate a United States district Judge to whom such

action shall be asmgned for all purposes.
(Rel. 2006—3/06 Pub.1202}



CLAYTON ACT 19

(g)(1) Any person, or any officer, director, or partner thereof, who fails to comply
with any provision of this section shall be liable to the United States for a civil penalty
of not more than $10,000 for each day duriﬁg_wlﬁch such person is in violation of this
section. Such penalty may be recovered in a civil action brought by the United States.

(2) If any person, or any officer, director, partner, agent, or employee thereof, fails
substantially to comply with the notification requirement under subsection (a) or any
request for the submission of additional information or documentary material under

.. subsection (e)(1) of this section within the waiting period specified in subsection (b)( 1)
and as may be extended under subsection (e)(2), the United States district court—

" (A) may order compliasnce;

(B) shall extend the waiting period specified in subsection (b)(1) and as may have
been extended under subsection (e)(2) until there has been substantiaf ‘compliance,
except that, in the case of a tender offer, the court may not extend such waiting
period on the basis of a failure, by the person whose stock is sought to be acquired,
to comply substantially with such notification requirement or any such request; and

(C) may grant such other equitable relief as the court in its discretion determines
necessary or appropriate, upon application of the Federal Trade Commission or the

Assistant Attorney General.

(h) Any information or documentary material filed with the Assistant Attorney General
or the Federal Trade Conumission pursuant to this section shall be exempt from disclosure
under section 552 of title 5, United States Code, and no such information or documentary
material may be made public, except as may be relevant to any administrative or judicial
action or proceeding. Nothing in this section is intended to prevent disclosure to either
body of Congress or to any duly authorized committee or subcommiitee of the Congress.

(D)(1) Any action taken by the Federal Trade Commission or the Assistant Attorney
General or any failure of the Federal Trade Conumission or the Assistant Attorney General
to take any action under this section shall not bar any proceeding or any action with
respect to such acquisition at any time under any other section of this Act or any other
provision of law, .

(2) Nothing contained in this section shall limit the authority of the Assistant Attor-
ney General or the Federal Trade Commission to secure at any time from any person
documentary material, oral testimony, or other information under the Antitrust Civil
Pracess Act, the Federal Trade Commission Act [15 U.5.C. § 41 et seq.], or any other
provision of law. _

(j) Beginning not later than January 1, 1978, the Federal Trade Commission, with the
concurrence of the Assistant Attorney General, shall anmually report to the Congress on
the operation of this section. Such report shall include an assessment of the effects of
this section,.of the effects, purpose, and need for any rules promulgated pursuant thereto,
and any recommendations for revisions of this section.

(k) If the end of any period of time provided in this section falls on a Saturday, Sunday,
or legal public holiday (as defined in section 6103(a) of title 5 of the United States Code),
then such period shall be extended to the end of the next day that is not a Saturday,
Sunday, or legal public holiday.

(Rel.2006—3/06 Pub.1202)
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Section 1 [15 U.S.C. §41]. A commission is created and established, to be known
as the Federal Trade Commission (hereinafter referred to as the Commission), which shall
be composed of five Commissioners, who shall be appointed by the President, by and
with the advice and consent of the Senate. Not more than three of the Commissioners
shall be members of the same political party. The first Commissioners appointed shall
continue in office for terms of three, four, five, six, and seven years, respectively, from
September 26, 1914, the term of each to be designated by the President, but their
successors shall be appointed for terms of seven years, except that any persoii chosen
to fill a vacancy shall be appointed only for the unexpired term of the Commissioner
whom he shall succeed: Provided, however, Thal upon the expiration of his term of office
a Commissioner shall continue to serve until his successor shall have been appointed
and shall have qualified. The President shall choose a chairman from the Comrmnission’s
membership. No Commissioner shall engage in any other business, vocation, or
employment. Any Commissioner may be removed by the President for inefficiency,
neglect of duty, or malfeasance in office. A vacancy in the Commission shall not impair
the right of the remaining Commissioners to exercise all the powers of the Commission.

The Commission shall have an official seal, which shall be judicially noticed.

(Sept. 26, 1914, ch. 311, § 1, 38 Stat. 717; Mar. 21, 1938, ch. 49; §:1, 52 Stat. 111; 1950 Reorg.
Plan No. 8, § 3, off. May 24, 1950, 15 FR. 3175, 64 Stat, 1263.)

Section 2 [15 U.S.C. §42]. Each commissioner shall receive a salary, payable in
the same manner as the salaries of the judges of the courts of the United States. The
Commission shall appoint a secretary, who shall receive a salary, and it shall have
authority to employ and fix the compensation of such attorneys, special experts,
examiners, clerks and other employees as it may from time to time find necessary for
the proper performance of its duties and as may be from time to time appropriated for
by Congress.!

- With the exception of the secretary, a clerk to each Commissioner, the attorneys, and
such special experts and examiners as the Commission may from time to time find
necessary for the conduct of its work, all employees of the Commission shall be a part
of the classified civil'service, and shall enter the service under such rules and regulations
_as may be prescribed by the Commission and by the Director of the Office of Personnel

Management

" All of the expenses of the Commission, including all necessary expenses for transporta-
tion incurred by the Commissioners or by their employees under their orders, in making
any investigation, or upon official business in any other places than in the city of

1 Note: The United States Code version of this section has “omitted as obsolete” the amount
to be paid each of the commissioners (i.e. “of $10,000 a year”) and ihe secretary (i.e. “of $5,000
a year™). These salary levels are now codified at Title 5 {Government Organization and Employees),
sections 5414 and 5315, and chapter 51, subchapter IIT of chapter 53, and section 5504, respectively.

37 (Re!.2006—3/06 Pub.£202)
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Washington, shall be allowed and paid on the presentation of itemized vouchers therefor
approved by the Commission. : | .
Until otherwise provided by law, the Commission may rent suitable offices for its use.
The General Accounting Office shall receive and examine all accounts of expenditures

of the Commission, S
(Sept. 26, 1914, ch. 311, § 2, 38 Stat. 718; June 10, 1921, ch. 18, dfle I, § 304, 42 Stat. 24;

‘ 1978 Reozg. Plan No. 2, § 102, 43 F.R. 36037, 92 Stat. 3783.)

Section 3 [15 U.S.C. §43].  The principal office of the Commission shall be in the
city of Washington, but it may meet and exercise all its powers at any other place. The
Commission may, by one or more of its members, or by such examiners as it may

‘designate, prosecute any inquiry necessary to its duties in any part of“the United States.

(Sept. 26, 1914, ch. 311, § 3, 38 Stat. 719.)

Section 4 [15U.S.C. §44]. The words defined in this section shall have the following
meaning when found in this Act, to wit: :

“Commerce” means commerce among the several states or with foreign nations, or
in any territory of the United States or in the Disirict of Columbia, or between any such
Territory and another, or between any such Territory and any State or foreign nation,
or between the District of Columbia and any State or Territory or foreign nation.

“Corporation” shall be deemed to include any company, trust, so-called Massachusetts
trust, or association, incorporated or unincorporated, whichi§"organized to carry on
business for its own profit or that of its members, and has shares of capital or capital
stock or certificates of interest, and any company, trust, so-called Massachusetts trust,
or association, incorporated or unincorporated, without shares of capital or capital stock
or certificates of interest, except partnerships, which is organized to carry on business
for its own profit or that of i#s members. _

“Documentary evidence” includes all documents, papers, correspondence, books of
accounts, and financial and corporate records.

“Acts to regulate commerce” means the Act entitled “An Act to regulate commerce,”
approved February 14, 1887, and all Acts amendatory thereof and supplementary thereto
[49U.S.C. § 10101 er ser}.] and the Communications Act of 1934 and all Acts amendatory
thereof and supplementary thereto. _

“Antitrust Acts” means the Act entitled “An Act to protect trade and commerce against
unlawful restraints and monopolies,” approved July 2, 1890: also sections 73 to 76,
inclusive, of an Act entitled “An Act to reduce taxation, to provide revennve for the
Government, and for other purposes,” approved August 27, 1894; also the Act entitled
“An Act to amend sections 73 and 76, of the Act of August 27, 1894, entitled ‘An Act
to reduce taxation, to provide revenue for the Government, and for other purposes,’ ”
approved February 12, 1913; and aiso the Act entitled “An Act to supplement existing
laws against unlawful restraints and monopolies, and for other purposes,” approved
QOctober 15, 1914, ‘ ‘ .

“Banks” means the types of banks and other financial institutions referred to in section
I8()(2) of this title.

(Rel.2006—3/06 Pub.1202)
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(Sept. 26, 1914, ch. 311, § 4, 38 Stat. 719; Mar. 21, 1938, ch. 49, § 2, 52 Stat. 111; Dec. 19,
1991, Pub. L. 102-242, title II, § 212(g)(1), 105 Stat. 2302; Nov. 2, 2002, Pub. L. 167-273, Div

C, Title IV, § 14102(c)(2)(B), 116 Stat. 1921) °

Sectlon 5 [15 U.S.C. §45],  (a)(1) Unfair methods of competition in or affecnng"
commerce, and unfair or deceptive acts or practices in or affecting commerce, are hereby
declared unlawful
(2) The Commission is hereby empowered and directed to prevent persons,
partnerships, or corporations, except banks, savings and loan institutions described in
section 18(f)(3) of this title, Federal credit unions described in section 18(f){4) of this
title, common carriers subject to the Acts to regulate commerce, air carriers and foreign
air carriers subject fo part A of subtitle VII of Title 49, and persons, partnerships, or
corporations insofar as they are subject to the Packeis and Stockyards Act, 1921, as
amended {7 U.S.C. § 181 et. seq.], except as provided in section. 406(b) of said Act
f7 U.8.C. § 227(b)], from using unfair methods of competition in or affecting commerce
and unfair or deceptive acts or practices in or-affecting comumerce. :
(3) This subsection shall not apply to unfair methods of competition involving
commerce with foreign nations (other than import commerce} unless—
{A) such methods of competition have a direct, substantial, and reasonably
foreseeable effect—
(i) on commerce which is not commerce with foreign nations, or on import
-commerce with foreign nations; or .
(ii) on export commerce with foreign nations, of a person engaged in such
commerce in the United States; and .
(B) such effect gives rise to a claim nnder the provisions of this subsection, other
than this paragraph.
If this subsection applies to such methods of competition only because of the operation

of subparagraph (A)ii), this subsection shall apply to such conduct only. for injury to
export business in the United States. [Added by Fore1gn Antitrust Improvements Act of

1982, Pub. L. No. 87-290, § 403.}
{b) Whenever the Comunission shall have reason to helieve that any such person,

partnership, or corporation has been or is using any unfair method of competition or unfair

or deceptive act or practice in or affecting commerce, and if it shall appear to the
Commission thata proceeding by it in respect thereof would be to the interest of the
public, it shall issue and serve npon such person, partnership, or corporation a complaint
stating ifs charges in that respect and containing a notice of a hearing upon a day and
at a place therein fixed at least thirty days after the service of said complaint. The person,
partnership, or corporation so complained of shall have the right to appear at the place
and time so fixed and show cause why an order should not be entered by the Commission
reguiring such person, partmership, or corporation fo cease and desist from the violation
of the law so charged in said complaint. Any person, parfnership, or corporation may .
make application, and upon good canse shown may be allowed by the Comunission to
intervene and-appear in said proceeding by counsel or in person. The testimony in any
such proceeding shall be reduced to writing and filed in the office of the Commission.

' (Rel2006—3/06 Pub.12412)
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If upon such hearing the Commission shall be of the opinion that the method of
competition or the act or practice in question is prohibited by this Act, it shall make
a report in writing in which it shall state its findings as to the facts and shall issue and
cause to-be served on such person, partnership, or corporation an order requiring such
person, partnership, or corporation to cease and desist from using such method of
competition or such act or practice. Until the expiration of the time allowed for filing
a petition for review, if no such petition has been duly filed within such time, or, if a
petition for review has been filed within such time then unti} the record in the proceeding
has been filed in a court of appeals of the United States, as hereinafter provided, the
Commission may at any time, upon such notice and in such manner as it shall deem
proper, modify or set aside, in whole or in part, any report or any order made or issued
by it under this section. After the expiration of the time allowed for filing a petition for
review, if no such petition has been duly filed withifii “such time, the Commission may '
at any time, after notice and opportunity for hearing, reopen and alter, modify, or set
aside, in whole or in part, any report or order made or issued by it under this section,
whenever in the opinion of the Commission conditions of fact or of law have so changed
as to require such action or if the public interest shall so require, except that (1) the said
person, parmership, or corporation may, within sixty days after service upon him or it
of said report or order entered after such a reopening, obtain a review thereof in the
appropriate court of appeals of the United States, in the manner provided in subsection
(¢} of this section; and (2) in the case of an order, the Commission shall reopen any
such order to consider whether such order (including any affirmative relief provision
contgined in such order) should be altered, modified, or set aside, in whole -or in part,

if the person, partnership, or corporation involved files a request with the Commission
which makes a satisfactory showing that changed conditions of law or fact require such
order to be altered, modified, or set aside, in whole or in part. The Commission shall
determine whether to alter, modify, or set aside any order of the Commission in response
to a request made by a person, partnership, or corporation under paragraph (2) not later
than 120 days after the date of the filing of such request.

(¢) Any person, partnership, or corporation required by an order of the Commission
to cease and desist from using any method of competition or act or practice may obtain
a review of such order in the court of appeals of the United States, within any circuit
where the method of .competition or the act or practice in question was used or where
such person, partnership, or corporation resides or carties on business, by filing in the

,court, within sixty days from the date of the service of such order, a written petition

praying that the order of the Commission be set aside. A copy of such petition shall
be forthwith transmitted by the clerk of the court to the Commission, and thereupon the
Commission shall file in the court the record in the proceeding, as provided in section
2112 of title 28, United States Code. Upon such filing of the petition the court shall
have jurisdiction of the proceeding and of the question determined therein concurrently

- with the Commission witil the filing of the record and shall have power to make and

enter a decree affirming, modifying, or setting aside the order of the Commission, and
enforcing .the same to the extent that such order is affirmed and to issue such writs as
are ancillary to its jurisdiction or are necessary in iis judgment to prevent injury to the
public or to competitors pendente lite, The findings of the Commission as to the facts,
if supported by evidence, shall be conclusive. To the extent that the order of the

(Rel 2006—3/06 Pub.1202)
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‘e.d at the 29th Meeting of the Standing Committee of
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i I I Chapter I General Provisions

Article 1

This Law is enacted for the purposes of
T FIBILLERT S, SR | preventing and prohibiting

EES, BEBFEITHE, monopolistic conduct, safeguarding
P SRR A3 RIZS, - | fair market competition, improving
k& ¥ UG A S ERERE, ’mmﬁm
Ak protecting the consumer and public
interests, and promoting the healthy
development of the socialist market
economy.

- . Article 2

: ‘ This Law is applicable to monopolistic
Fhs AR ES R AFESS A | conduct in economic activities within
ZEWiT R, BEAE, hEARME | theterritory of the People’s Republic of
MBS ZERIT R, EATE China. This Law is also applicable to

FHEHR. BEEMY, B | monopolistic conduct outside the
EE, territory of the People’s Republic of

’ China that have the effect of

eliminating or restricting competition
in the domestic market of the People’s
Republic of China, '
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Article 3

“Monapolistic conduet” is defined in

this Law as the following conducts; .

(1) Monopoly agreements among

. undertakings;

(2) Abuse of dominant market
positions by undertakings; and

(3) Concentrations of undertakings

" that result in or may resuit in the
effect of eliminating or restricting

2 Lompetmon

HILES

T g B i g 3 g I'Siliu-ﬁ"’
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EIGTNE Ao N 15 R (S 01
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. competition rules compatible with the

Artlcle 4
The State shall formulate and implement

socialist market economy, perfect
IMACroeconormic supervision and’
contrel, and develop a united, open,
competitive, and orderly market system.

DI

RV AT LU 2, T
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Article 5

Undertakings may, through ) fair
competition and vo[untary‘ alliance,
iniplement concentration, expand
business scale, and improve their market
competitiveness according to law,

ANPERN AR, J”‘ ki

'/iJ/ Y 7]“
LT R 28 % 4
i

_restrict competition.

Article 6

Undertakings with dominant market
pasitions shall not abuse their
dominant positions ta eliminate or

IR
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Article 7 .

In industries that implicate national
economic vitality and national security,
which are controlled by state-owned
enterprises, and in industries in which
monopolies are granted by law, the State
shall protect the lawful business
activities of those enterprises, supervise
and control their conduct and prices for
the products and services pursuant to

law, protect the interests of consumers,

and promote the technological progress.
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Tl R Y 2R k& | The undertakings in the industries
SRS, A, %4 | specified in the preceding paragraph
B, TREH A R shall conduct their business according

b AR S to law, act in good faith, observe strict
self-discipline, subject themselves to

the supervision from the public, and
shall not impair the interests of
consumers by exploitation of their
controlling or exclusive and monopoly
positions.

Article 8

Y Administrative agencies and
Bﬁ{m%é‘ﬂﬁiﬁ, ;‘fiﬁ%ﬂf{ﬁﬂkj'ﬂﬁ organizations empowered by laws and
HAS SRR AL BN ) regulations to perform the functions of
WA, BB BHES, public affairs administration shall not

abuse their administrative power to
eliminate or restrict competition.

Article 9

The State Council will set up the
Elar R EERS, fiFg | Anti-Monopoly Commission ("AMC”),
1 Hia. e EREETIE, BT which is responsible for organizing,

S FIBR T : coordinating and supervising
(—) WFSTRLIT A LT R, - anti-menopoly-related activities,
T HEEE. 1RETTiRAEE | and performs the following
SR, SRR functions:
(=) §lE. B RENIER,; (1) Researching and formulating
SO R BT R R T competition policies;

) B&E#REEMIRE. {2) Organizing investigation
E&mRENERSERT T e and evaluation of the overall
R g &R SE . - _ market competition condition

' ; * and publishing evaluation
reports;

(3) Formulating and publishing
anti-monopoly guidelines;

(4) Coordinating administrative
enforcement of the Anti-
Monopoly Law; and

(5) Other functions specified by the

* State Council

'The organization and working rules

b of the Anti-Monopoly Commission

shall be formulated by the State

Council.

(Continued)
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‘enforcement activities in accordance

Article 10
The Anti-mfonopoly Enforcement
Authority designated by the State
Council to undertake the
responsibilities of Anti-Monopoly Law
enforcement (hereinafter referred to as
Anti-monopoly Enforcement
Authority under the State Council,
"AMEA”) is responsible for the
enforcement of the Anti-Monopoly
Law.

The AMEA, if necessary, may authorize
corresponding argans of the People's
Governments of provinces,
aulonomous regions, and provincial
level municipalities to be résponsible
for relevant anti-monopoly

with this Law,

B
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Article 11

Industrial associations shall strengthen
self-discipline of the industries,
provide guidance for undertakings in
relevant industries to compete lawfilly,
and maintain the order of market
competition.
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Article 12
“Undertaking” in this Law refers to a
naturat person, a legal person, or any
other organization that engages in the
production or operation of
commodities or provisicn of services.
“Relevant market” in this Law refers to
the product market and geographic
market within which the undertakings
compete against each other during a
certain period of time with respect to
specific commedities or services
(hereinafter “product”).
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Chapter I Monopoly Agreements
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Article 13

The following monopoly agreements

among competing undertakings shall

be prohibited: '

(1) Bixing or changing prices of
products;

'(2) Restricting outpitt or sales volume

of products;

(3} Allocating sales market or raw
matertal purchasing market;

(4) Restricting the purchase of new
technology or new equiptnent, or
restricting the development of new
technology or new products;

(5) Jointly boycotting; and

{6) Other monopoly agreements as
determined by the AMEA.

“Monopoly agreements” in this Law

refer to agreements, decisions, or other

concerted practices that eliminate or
restrict competition.

(=) @EF}% AEERRHT

Article 14

The following monopoly agreements
between undertakings and their
trading partners shall be prohibited:
(1) Fixing the resale price to a third

R

S “?é%%‘ﬁﬁﬁﬁﬁﬁﬂ?iﬁﬁﬁﬁﬁﬁﬁwéic
; FrgERL M, TEREEST
o =&, STHEERMRE:

(—) HetgR. WRFRE
i Bt ‘

Hs . party;
(Z) BERE= A?&’%ﬁ BE | (2) Restricting the minimum price for
(&R, resale to a third party; or
(=) EEREEIEINAIAE {3) Other monopoly agreenients
1 R MhZENTEh L determined by the AMEA.
Article 15 '

-Any agreement shall be exempted from

the application of Articles 13 and 14 if

it is proved by the undertakings to be

for one of the following objectives:

(1) improving techniques, or
researching and developing new

products;

{Continued)
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Chapter IT Munopoly Agreements
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(2) upgrading product quality,
reducing costs, improving
efficiency, unifying product
specifications and standards, or
realizing division of work based
on specialization;

(3) improving operationa! efficiency
and enhancihg the
competitiveness of small and
medium-sized enterprises;

{4) realizing public welfare such as
conserving energy, protecting the
environment, and providing
disaster refief;

{5) mitigating the severe decrease of
sales volume or excessive
overstock during economic
recessions;

(6) protecting the legitimate interests
in foreign trade and economic
cooperation; or

(7) Other circumstances stlpulated by
laws and regulaiions of the State
Council.

Where the monopoly agreement

falls under item (1) to (5) in the

preceding paragraph, ihe undertakings

shall, in order to be exempted from
application of Articles 13 and 14 of
this Law, also prove that the agreement
will not substantially restrict

competition in the relevant market .

and will enable the consumers to share

" the benefits derived from the

agreement.

L%

Pl B AR LA TG S 3
WA R 1I AT IT M.

Article 16

Industrial associations shall not
organize undertakings in the relevant
industry to engage in any monopolistic
conduct prohibited under this Chapter.
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Chapter ITY Abuse of Dominant
Market Position
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Article 17
Undertakings with dominant market
positions are prohibited from engaging
in any of the following conducts that
abuses their dominant market
Ppositions;

(1) Selling products at unfairly high
prices or buying produicts at
unfairly low prices;

(2) Without valid justification, selling
products at prices below cost;

(3) Without valid jusiification,
refusing to deal with trading
partners;

{4) Without valid justification,
restricting trading partners to deal
exclusively with themselves or
with undertakings designated by
them;

(5) Without valid justification, tying
in products or imposing other
unreasonable trading conditions;

(6) Without valid justification,
according differentiated treatment
in regard to transaction conditions
such as prices to equivalent
trading partners; and

(7} Other activities determined by the
Anfi-Monopoly Enforcement
Authority s abuse of dominant
market positions. i

“Dominant market position” in this

Law refers to the market position that

enables the undertakings to control the

price or quantity of products or other
trading conditions in the relevant
market or to impede or affect the entry
of other undertakings into the relevant
market,

(Continued)
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Chapter HI Abuse of Dominant
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Article 18
A dominant market position shall be
determined based on the following
factors:

(1) 'The market share of the

undertakings and the competitive -
status in the relevant market; -

(2) 'The ability of the undertakingsto  |°
control the sales market or the raw |+
“material purchasing market; H

(3) The financial and technical status

BTG/, TEELE
F R A it ST EEH A

() —ABEETARKHR I

B BUS B Z 52— 1
() PMEEFERXTHENT
SHEEHEE=02 0,

(=) ZMEEFAMINHEN
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HEHRS =T, S=HAE
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i AT AR

%, HEREEFAA TS
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St

5 ERREE, : of the undertakings;
(R HAnEEEHAEETTIGN | (4) The degree of reliance on the
W EIRE, undertakings by other
GN) BiEZeEE iR undertakings in transactions;
fIFRMHMEE. {5) The difficulty for other
undertakings to enter the relevant
market; and
{6) Other factors relevant to the
determination of the undertakings’
dominant market position. :
Ry Artidle 19

Undertakings can be presumed to have %
a dominant market position if any of
the following conditions is fulfilled:
(1) The market share of one
undertaking accounts for more
than 1/2 in the relevant market; |
(2) The combined market share of two™ |
undertakings accounts for 2/3 in '
the relevant market; or
(3) The combined market share of
three undertakings accounts for
3/4 in the relevant market.
Among these undertakings that fall
under itern {2) or (3} of the preceding
paragraph, an undertaking whose
market share is less than 10% shall not
be presumed to have a dominant
market position.
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Where the undertaking presumed to
havea dominant market position
provides evidence of absence of
dominant market position, such
undertaking shall not be determined to
hold a dominant market position.

BME SwEah

Chapter IV Concentrations of
Undertakings
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Article 20

Concentrations of undertakings refer

to the following sjtuations:

(1) Mergers;

(2) Acquisition of control over other

- undertakings through acquisition
of equity or assets; or

{3) Acquisition of control over other
undertakings or the capacity to

HbEEEwnheitsng, exercise decisive influence on
other undertakings by contract or
any other means.

o —& Article21

A prior notification shall be filed with

BEEHALEESBMEMFM | the AMPA by the undertakings if the

FRAENY, REHWMEENEE
REWh I H R, i$ﬁ%f
LMD,

concentration exceeds the thresholds
of notification stipulated by the State
Council. 'The concentration
transaction shail not be closed without
ptior notification,
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Article 22

In any of the following situations,

undertakings may not file the

notification with the AMEA:

{I) One undertaking invelved in the
concentration owns more than

' 50% of the voting shares or assets

of every other undertaking; or

{2) An undertaking not involved in
the concentration owns more than
50% of the voting shares or assets
of each undertaking that is
involved in the concentration.

(Continued)
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Chapter IV Concentrations of
Undertakings
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Article 23
Undertakings that make a notification
of concentration shall submit the
following documents and information
to the AMEA:

(1) 'The notification;

{2) The explanation regarding the
effects that'the concentration may
have on competition in the
relevant market; 27+

(3) The concentration agreement;

(4) The financial reports, audited bya
certified public accountant, of the
undertakings involved in'the
concentration in the previous
accounting year; and

(5} Other information required by the
AMEA,

The notification shall contain the

names of the undertakings involved in

the concentration, their domiciles,
business scopes, the proposed date on
which the concentration is to be
implemented and other information
stipulated by the AMEA&,

Eo+ms
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Article 24

Where the submitted documents
and materials are not complete, the
undertakings concerned shall
submit supplemental documents and
materials within the time limit_

AFRFIR. stipulated by the AMEA. Ifthe
A undertakings fail to do so within the
provided time limit, no notification
shall be deemed made,
Bt R& Article 25

FE %565 X 2B AR L S8 24 3 i 3
EEERTMFOARE_+=4
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The AMEA shall conduct a preliminary
review of the filed notification, and
decide whether to initiate further
review within 30 days from the date of
receipt of the documents and materials




Anti-Monopoly Law of the People’s Republic of China 383

B, EHRG KM - SHERN
WE, HEWENEEE. BER
REHPEHAFEL RET, &8
ETRLEET.

[ %-Fr 28T PR 4R A S
H— B EER P EE AR
PEN, SEEWLULHERES.

as required by article 23 of this Law,

|| and notify the undertakings of that

decision in writing. Before the decision
is made by the AMEA, the
undertakings concerned shall be
prohibited from implementing the
concentration. ]

Where the AMEA makes the decision
that no further review will be
conducted or where the AMEA makes
no decision at the expiry of the
specified Hme limit, the undertakings
may implement the concentration.

EoRE

\
B % B R ZERT PE AL P S
—#EER, MYERhez BiEN
THASEETE, FHETELS
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. FHEILSERETHRE,
MRS, HEHE, 2FF
ENEY L

ATFER L1, BERRES
WAL BHEMEEYR, T
ERASAEAFEHRR, ERK
FRBEEA+E:

(—) ZEZFRAREKFEHR
iuf ' i
() &EHRTNMH. BEHEA
R, RWEH—FZEN;

(2) BEEFREARERRE,

=1’ the maximum:

BRI
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Yy, R LSS

Article 26

If the AMEA decides to conduct
further review, it shall complete the
review within 90 days from the date of
its decision for further review, and
decide on whether to approve or
prohibit the concentration, and notify
the untdertaking of its decision in
writing, ¥the AMEA decides to
prohibit the concentration, it shall
explain the reasons thereof. The
undertakings shall be prohibited from
implementing the concentration
during the review period.

Under any of the following
circumstances, the AMEA may extend
the time limit stipulated in the
preceding paragraph, provided that the
extension does not exceed 60 days at

(1} The undertakings agree to extend
the Hene limit;

(2) The documents submitted by the
notifying undertakings are
inaccurate and need further
verification; or

(3) Therelevant circumstances have
significantly changed after
notification by the undertakings.

(Continued)
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Chapter IV Concentrations of
Undertdkings

Where the AMEA fails to make a
decision at the expiry of the specified
period of time, the undertaking may
implement the concentration,

f ety o8t 3
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Article 27

The following factors shall be

considered in the review of

concentrations:

(1) The market share of the
undertakings involved in the
relevant market and their ability to
control the market;

{2) 'The degree of market
concentration in the relevant
market;

(3) The effect of the concentration on
matket entry and progress of
technology;

(4) The effect of the concentration on
consumers and other
undertakings;

(5) The effect of the concentration on
nationtal economic development;
and

(6) Other factors affecting market
competition as determined by the
AMEA.

s A 2

BEHE T A NE AL
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BT SRTEHLA R B B A
RIRE. (B, B I
AR ST R AR
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Fizkho, 455 EMHIENIG
DR SR BT P AT IR
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Article 28

Where a concentration of undertakings
results in or may result in the effect of
eliminating or restricting market
competition, the AMEA shall make a
decision to prohibit the concentration.
However, the AMEA may decide not to
prohibit the concentration if the
undertakings involved can prove either
that the positive effects of the
concentration exceed the negative
effects, or that the concentration is in
the public interest. '
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Article 29

Where a concentration is not
prohibited, the AMEA may attach
restrictive conditions to offset the
negative effects of the concentration on
competition,

F=+4% Article 30
. The AMEA shall publicize, in a timely
& I R BT EA L R 2525 ) | manner, decisions to prohibit
BEEEFHRTERENEE L4 | concentrations or decisions to attach
TRF AP AI M T eE, BOTE | restrictive conditions to
&R, S concentrations.
Article 31

H=t—%
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8, BERFENEHITLOEESE
WEES, ENASEREREA
EHTERZLFE,

In addition to reviews of concentrations
stipulated by this Law, mergers with or
acquisitions of domestic companies by
foreign investors or other forms of
concentration involving foreign capital,
which implicate national security, shall
also go through national security
reviews according to relevant laws and
regulations.

BRE WHITBACOHR. R
= ,

Chapter V Prohibition.of Abuse of
Adminjstrative Powers to Restrict
Competition

B=t+of
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ERASESRENBLUR U
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Article 32

Administrative agencies and
organizations empowered by laws and
regulations to perform.the functions of
public affairs administration shall not
abuse their administrative powers by
requiring, or requiring in any disguised
forem, organizations or individuals to
manage, purchase, or use products
provided by designated undertakings,

B=1=%

TTEY RS, EAEANEE
ERAHESP RS BEA
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Article 33

Administrative agencies and
organizations ernpowered by laws and
regulations to perform the functions of
public affairs administration shall not
abuse their administrative powers to

(Continued)
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Chapter V Prohibition of Abuse of
Administrative Powers to Restrict
Competition
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hamper the free movements of
products among regions by employing
one of the following behaviors;

(1} Settfng discriminatory charging
items, fixing discriminatory prices,
or implementing discriminatory
charging standards for products
originatirig from other regions;
Imposing technical requirements
or inspection standards on
products originating from other
regions that are different from
those on local like products, or
taking discriminatory technical
measures, such as repeated
inspection or certification on
products originating from ather
régions, so as to restrict the entry
of praducts originating from other
regions into the local market;
Creating administrative licensing
procedures targeting products
from other regions to restrict the
access of those products to the
local market; or

Setting up checkpoints on roads to
block either the entry of products
originating from other regions or
the exit of local products.

Other acts preventing the free flow
of products among regions.

)

®3)

4)

(5)

#F=1tMm%

TTBASERETE, B A
EEALHEFRENARTRER
T, ATERE B AL 8 S

R FHEIRERE MEERGEER
FHN HREEWRGISIEEEE

Article 34 ‘
Administrative agencies and
organizations empowered by laws and
regulations to perform the functions of
public affairs administration shall not
abuse their administrative powers to
restrict or reject the participation of
undertakings from other regions in

Z A R IBAFBATE S -
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local bidding activities by imposing

. discriminatory qualification
requirements or assessment standards
or by failing to publish information in
accordance with the law:

B=+E4%
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Article 35 _
Administrative agencies and
organizations empowered by laws and
regulations to perform the functions of
public affairs administration shall not
abuse their administrative powers -
threugh the use of discriminatory
treatment fo restrict or reject either
Investment in their region or the
establishment of local branches by
undertakings from other regions.

BT %

B, S Es
EEANEE RN H AT B
TBMY, BEEESNEREN
SERTZERTIT .

Article 36
Administrative agencies and
organizations empowered by laws and
regulations to perform the functions of
public affairs administration shall not
abuse their administrative pawers to
compel undertakings to engage in
. monopolistic activities that are
prohibited under this Law.

B4
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Article 37

Administrative agencies shall not abuse
their administrative power to promulgate
regulations containing contents that
eliminate or restrict competition.

BAE s s

Chapter VT The Investigation of
Suspicions Monopolistic Conducts

et -4

HHAT AR,

Article 38

AMEA shall investigate suspicious
monopoly conducts in accordance with
the Iaw.

Any organization or individual may
report suspected monopoly conduct
that is in violation of this Law to the
AMEA. The AMEA should keep the
names of the reporters confidential.

(Continued)
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Chapter VI The Investigation of
Suspicibus Monopolistic Conducts
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| The AMEA shall conduct the DeCessary

investigation for those reports that are
in writing and contain related facts and
evidences, -
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Article 39

When investigating suspected

monopoly conduct, the AMEA can

take the following measures:

(1) Conduct on premise inspection of
the place of business of the
undertakings under investigation
or other relevant places,

(2} Question the undertaking under
investigation, interested parties,
and other relevant organizations
and individuals, requiring them to
provide relevant information;

(3) Examine or copy relevant
documents and information
including related documentation,
contracts, accounting books,
business mail, and electronic data,
etc. of the undertaking concerned,
interested parties, and other
relevant organizations or
individuals;

{4) Seal up and detain relevant
evidence; and : E

(5) Inquire about the bank accounts of | -

* the undertakings. ’

Before taking any of the measures

stipulated in the preceding paragraph, :

it shall report in writing to the
principal of the AMEA and obtain

approval. ] £
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Article 40 |
When investigating suspected
monopoly conduct, there shall be at
least two law enforcemrent personmel,
and they shall present valid documents
showing thelr authority to carry out
the investigation. ’

The Jaw enforcement personnel shall
make a written record of the inquiry
and investigation, and such reports
shall be signed by the inquired or
investigated pirties.

B+—%
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Article 41

The AMEA and its personnel shafl
keep confidential the business secrets
obtained in the course of enforcerment,

1 BO+—%&
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Article 42

The undertakings concerned,
interested parties, and other relevant
otganizations and individuals being
investigated shall cooperate with the
AMEA, and shall not refuse or
obstruct the investigation conducted
by the AMEA,
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Article 43

The undertakings concerned and
interested parties have the right to
submit statements. The AMEA shall
hear the opinions of the undertakings
concerned and interested parties and
conduct necessary verification of the
alleged facts, reasons, and evidences,

BT+

ERRRE, IWAHWEENTHE,

Article 44

Where the AMEA, after investigation
and verification of the suspected
conducts determines the conduct
constitutes monopolistic conducts, it
shall make a decision in accordance
with the law and may publicize the
decision.

(Continued)
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Chapter VI The Investigation of
Suspicious Monopolistic Conducts
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Article 45
During the investigation of the

| suspected conduct, the AMEA may

suspend the investigation if the
undertakings under investigation
undertake to take concrete measures
within the time limit as approved by
the AMEA toeliminate the effects of
such suspected conducts. The decision
to suspend invesfigation should state
the concrete commitments by the
undertakings.
The AMEA shall supervise the
implementation of the commitments
by the relevant undertakings. If the
undertakings implement the
commitments, the AMEA may
terminate the investigation. '
However, the AMEA shall resume its
investigation if any of the following
occurs:
(1) The undertakings fail to
implement the commitrnents;
{2) The facts on which the decision of
suspending investigation
depended have undergone
significant changes; or
(3) The decision to suspend the
investigation was based on
incomplete or inaccurate
information submitted by the
undertakings.

WALE BRI

Chapter VII Legal Liability
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Article 46

‘Where undertakings reach and
implement monopoly agreement in
violation of the relevant provisions of
this Law, the AMEA shall order the

5,
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undertakings concerned to cease and
desist such acts, confiscate the illegal
gains and impose a fine of more than.
1% but less than 10% of the total
turnover of ﬂlé"undértakj.ng in the
previous year; if the monopoly
agreement has not been implemented,
a fine of less than RMB 500,000 may be
fmposed.

If an undertaking involved ina
monopoly agreement reports its
monopolistic conduct to the AMEA
and provides important evidence, the
AMEA may grant reduced penalty or
exemption from penalty at the
discretion of the AMEA,

Where industrial associations organize
the undertakings in the relevant

| industry to conclude monopoly

agreements in violation of this Law, the |
AMEA may impose a fine of less than
RMB 500,000; in serious

circumstances, the Registration and
Administration Authority for Social
Organizations may cancel their
registration according to law.
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Article 47

‘Where undertakings abuse their
dominant market positions in violation
of the relevant provisions of this law,
the AMEA shall arder the
undertakings concerned to cease and
desist such acts, confiscate the illegat
gains, and impose a fine of more than
1% but less than 10% of the total
turnover of the undertaking in the
previous year.

FN+N%
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Article 48

. Where undertakings implement

concentrations in violation of the
relevant provisions of this Law, the
AMEA shall order the undertakings

{Contined)
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Chapter VII Legal Liability
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concerned to stop implementing the
concentration, to dispose of its stock or
assets within a specified time limit, to
assign its business within a specified
time litnit, to adopt other necessary
measures to restore the market
situation before the concentration, and
to impose a fine of less than RMB
500,000.
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L. Article 49

Whete determination of the amount of
fines pursuant to Article 46, Article 47
and Article 48, the AMEA should
consider factors such as the nature,
seriousness and duration of the illegal
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B 18] S R act.,
BET4% Article 50
' Undertakings that implement
AEELEWAT S, &AM | monopoly actand cause damage to
Hkp, REAERERE. others shall bear civil liability
according to law.
Article 51

Administrative agencies and
organizations empowered by laws and
regulations to perform the functions of
public affairs administration shall be
admonished by their superior agencies
or departments if they abuse their
administrative:power to eliminate or
restrict competition; the persons in
charge and the individuals who are
directly responsible shall be disciplined
according to law. The AMEA may
make a proposal on handling of the
matter to the relevant superior
authority,

‘Where other laws or administrative
regulations provide for the handling of
abuses of administrative power by
administrative agencies and
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organizations empowered by laws and
regulations to perform the functions of
public affairs administration, those
provisions shallapply.
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 Article 52

For those undertakings that refuse to.
submit related materials and
information, submit fraudulent
materials or information, conceal,
destroy or remove evidence, or refuse’
or obstruct investigation in any other
ways, the AMEA shall ask them to
remedy the situatiori. A fine of less
than RMB 20,000 inay be imposed on
individuals, and a fine of less than
RME 200,000 may be imposed on
organizations; and in the case of a
serious situation, the AMEA may
impose fines from RMB 20,000 to
RMB 100,000 against individuals or
fines from RMB 200,000 to RMB

I million against organizations; a
criminal liability may be pursued if a
violation of criminal law oceurs,
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Article 53

Where the undertakings are
dissatisfied with the decisions made by
the AMEA pursuant to Article 28 and
Axticle 29 of this Law, they may first
apply for administrative
reconsideration; if they are stifl g,
satisfied with the decision of the
administrative reconsideration, they
may file administrative suits according
to law;

Where the undertakings are
dissatisfied with any decision made by
the AMEA other than the decisions
specified in the preceding paragraph,
the parties may apply for an
administrative reconsideration or file
an administrative suit.

(Continued)
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Chapter VII Legal Liability
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Article 54

Where the AMEA staff abuse their
power, neglect their duties, receive
bribes and cheat, or disclose business
secrets obtained during their
enforcement activities, which-
constitute a crime, criminal liability
shall be pursued; if their conducts is
short of a crime, administrative
sanctions shall be given.

A W

*Chapter VII Supplementary

Provisions
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Article 55

This Law is not applicable to conducts
of undertakings to exercise their
intellectual property rights in
accordance with the intellectual
property laws and relevant
administrative regulations; however,
this Law is applicabie to conducts of
undertakings that abuse their
intellectual property rights to eliminate
or restrict market competition.
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Article 56

This Law is not applicable to alliance or
other concerted actions conducted by
farmers and rural economic
organizations in such operational
activities as production, processing,
sales, transportation, and storage’tf ™

agricultural products.
BT I3 Article’57

This Law shall become effective as of
AL 200848 1] LTS August Ist, 2008. ]
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Confucianism and Antitrust: China’s Emerging
Evolutionary Approach to Anti-Monopoly Law

" Tromas J. HorTON*

Abstract

This article discusses the bistorical, cultural, and philosophical values that have helped mold
modern China and its.powerful and thriving econonsy, and examines how they have belped shape
and influence China’s current Anvi-Monopoly Law, which has been in gffect since 2008. China’s
Anti-Monopoly Law reveals China’s continuing comemitment 1o honoring and follnwing its tradi-
tional Confucian ethics and morals in regulating bebavioral and structural competition issues.
Ratber than following a western neoclassical econvmic approach, Ching is pursuing an evolutionary
approach i its Anti-Monopoly Law that emphasizes Confucian norms of morality, ethics, faivness,
and reciprocity, and the importance of economic diversity, variation and multiplicity. The article
explains why continuing cries for Ching to “get in step” with western neoclassical economic thesry
are likely to fall on deaf ears.

I qunduéﬁon

In August 2007, th'e; People’s Republic of China (PRC), through its National Peaple's
Congress, enacted its Anti-Monopoly Law (AML), which first took effect in August 2008.!
Areas of concern include “Monopoly Agreements,”? “Abuses of Dominant Positions,”

* Associate Professor of Law and Johnson, Heidepriem & Abdallah Trisl Advocacy Fellow, the
University of South Dakota School of Law. The author wishes to thank Tom Geu, Spencer Waller, James W.
Bréck, Peter Carstenson, Maurice Stucke, Barry Vickrey, Jenny Xiaojin Huang, and Tie Hu for their helpful
comments and inspiration. The author also wishes 1o thank Teresa Carlisle, Jeffrey Schaefer, and Ashlee
‘Wendt for their able and assiduons efforts.

1. For excellent discussions of the history of China’s AML, see Crmva's ANTT- MONOPOLY Law: TuE
Firsr Frve Years (Adrian Emch & David Stallibrass, eds., 2013); H. STEPHEN Harms, Jr., PETER ], WaNG,
YizHE ZHANG, Mark A. COHEN & SEBASTIEM J. EVRaD, ANTI-MoNoPOLY Law AND PRACTICE IN CHINA,
{2011); see adso 'Thomas R. Howel), Alan Wolff, Rachel Howe & Diane Oh, China’s New Anti-Monopely Law: A
Perspective from the United States, 18 Pac. Rim L. & Pov'y J. 53, 55-63 (2009); Zue Kepeng 8 Chatlote Z,
Westfall, Chinsse Monspoly Law: A Practical Guide, 18 No, 1 CompeTITION J. ANTITRUST & UNFAIR COMPE-
TrrioN 1(2009), .

2. See Zhonghus rénmin gdnghfgus fin léngduin ff @F¢A5#ﬁmif$%) [Anti-Monopoly Law of
the People’s Republic of Chins] (promulgated by Standing Comm, Natl People’s Cong., Aug, 30, 2007,
effective Ang. 1, 2008) 2007 STanpivg, Comm. NAT'L PEOPLE'S CONG. GAZ 68, ch. II, art. 13-16 (China).

3, See id. ch. I, ast. 1719,
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“Concentrations of Undertakings,” and “Prohibitions of Abuse of Administrative Powers

'to Restrict Competition:”s Although China’s AML is in its infancy, and numerous ques-

tions remain to be answered, China has gained. valuable. expenence in mterpreung and
enforcing its AML since 2008.6 - -

Competition laws and their enforcement provide a probmg lens into the fundamental
values and norms that undergird a modern society’s economic and political systems.” Asa
result, China's new AML and its first five years of enforcement offer unique potential
insights into China’s traditional values and culture, and their possuble unpact on Chma s
developmg economy and regulatory system.

* This article discusses the historical, cultural, and phllosophlcal values that have helped
mold modern China and its powerful and thriving economiy and examines how they have
helped to shape and influence China’s current AML. Rather thin follomng the United
States and Europe; China appears to be charting its own course in interpreting and en- .
forcing its competition laws." Based upon China’s history, culture, and Confucian ethics
and morals, this drticle forecasts that China’s fature AML enforcement will be based upon
social, moral, and ethieal considerations, as well as-economic ones.8 This aricle concludes
that in the coming years, China.should continue to follow an evolutionary, rather than a
strict, neoclassical’ economic: approach in. dea]mg with future behavioral and structiral

compeuuon issues.?. -

4; Sze id. ch. IV, art, 20-31.

- 5, See.id. ¢h, V, art. 32-37. -

6. See, e.g., Thomas J. Horton & Jenny Xiaojin Huang, Ambvzing Iﬂﬂ:mm Ercbmgﬁ between Competi-
tors tinder the Anti-Monopoly Law, in Crmva’s Antr-MonoroLy Law: Trm FirsT Five Years, suprs note 1,
at 95, 97 (“Although a lot of quesuons re.mam to be answered, Chma’s enforcement of the AML has not
stagnated,”). - .

7. See; e.g., M.ltsun Mansushm, Matsushita on China :Ami-Mmopobv Law: Tba First Five Years, ANTYTRUST © -
& CoMeETIION PoL'y BLoe (Aug. 12, 2013), susilsble at hupy//lawprofessors.typepad.com/antitrustprof..
Dblog/2013/08/matsushite-on- heml (arguing that * “comperition policy and law is part of the soclety in which it
operates snd necessarily refleits the featuires of society and politico-economic system of the country™; Ru-

poLeH JL.R. Perirz, CoMPETITION PoLicy v America: History, RueTomic, Law 3 (Rev'd ed. 2000) . -

(“Competition policy hes been one of twenticth-century Amierica’s most durable goods. Whether in business,
polities, sports, or speech, a vision of robust rivalry—of free competition—has inspired our social theories,
directed our practices, and informed our public discourse.”); Thomas J. Horton, Competition or Menopoly? The
Inplications of Complexity Science, Chaos Theory, and Evolutionary Biology for Antitrust and Comipetition Polizy, 51
AwTrTrusT BULL. 195, 201.(2006) (“The history of the continuing debates as to antitrust legislation and
regulation reveals that how people think about antitrust issues is generally ticd to their underlying assump-
tions and premises, as well as their implied values.”); John J. Flynn, dntitrust Policy and vhe Concept of a Comper-
itive Process, 35 NUY. L. Scu. L. Rev, 893, 897 (1990) (arguing that geod competition policy must take into
account the “social and political values ofa just commmnity, the integrity of mdmdual:sm in that comnmmty,
and the ideal of equality of economic opportunity.”). .

8, ‘This article does not seek to review or duplicate the excellent and extensive scholarship addressing the
first five years of China’s AML enforcement activities and initiatives. Ses, ez, HARRIS ET AL, stuprz note 1;
CHma's ANTI-MoNopory Law: THE FirsT FIVE YEARS, supranote 1. Nor should this arucle beread asa
defense of China’s one-party+Communist government or an attempt to mitigate the serious problems of
economic corruption, envirohmental pollution, or individoal and human rights that China must address in
the.coming decades. A full and fair treatment of such issues is. beyond the seope of this article, :

9. For detsiled discussions of this authior’s recommended evolutionary approaches to antitrust, see Thomas
J. Horvon, Fairness and Antitrust Reconsidered: An EBuolutionary Perspective, 44 McGeorGE L. Rav..-823 (2013)
[hereinafter Horton, Pairness end Ansitrast]; Thomas ], Horton, Unraveling the Chicage/Harverd Antitrust
Double Helis: Applying Evebutionary Theory to.Guard Competitors and Revive Amsitrust Jory Triaks, 41 U. BarT. L.
REv. 615 (2012) [hereinafter Horton, Antitrust Double Helit]; and Thomas J. Horton, The Coming Butinction of”
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Part II of this article addresses why China’s future AML interpretation and enforce-
ment likely will be gnided by social, moral, and ethical considerations, as well as purely
econorhic ones. Section ILA.. reviews the diverse and complex economie, political, and
social issues facing China today. Section ILA.1, examines the importince to China of its
traditional cultural-and historical values. As is diseussed below, many Chinese fear a west-
ernization of China could undermine its national spirit and transform China into a west-
em appendage. Section ILA.2, then lays out a sampling of the current harsh western
criticisms and pressures China faces as it seeks to build and develop its legal system and
competition regulafion program. .

Section ILB. studies China's long history of Confucianis and its effect on Chinese law
and government. Section ILB.1. discusses Confucianism, while Section I1,B.2, examines
the impact of virtue, morality, and the rule of law on Chinese culture. As is demonstrated,
Chinese core Confucian values, such as faitness and justice in ‘economic competition,
while considered soft and mushy by some western critics, are non-negotiable bedrocks to
the Chinese and their leaders. Section ILC., therefore, posits that China is [ikely to be
guided by its unique Confucian history and culture in interpreting and enforcing its AML.

‘Part ITI discusses how China has chosen to protect its traditional Confucian morals and
values by following an evolutionary approach, instead -of a nevclassical economic one, in
its AML. The emerging evoluuonary approach to antltrusl: is guided by the exploding
fields of evelutionary economics and biology.1® From -a behavioral antitrust perspective,
evolutionary theory counsels that morality, ethics, fairness, and reciprocity are crucial to
building and sustaining thriving competitive ¢conomies.!! On the structural side, evolu-
tionary théory advises that diversity, variation, and - multlphclty are ‘critical to maintaining
stable and efficient competitive economic systems.12 -

. Section ILA. argues that China’s AML is based upon an emerging evoluuonary ap-

.proach, rather than 2 neoclassical economic approach, to behavioral competition issues.

China’s emerging evolutionary approach to behavioral competition jssues is a natural out-
growth ofits determmatton to build 2 thnvnlg compeuuve ‘economy whlle protecting and

Horzo Economiens and the Eclxp:c of the Chicagy School of Antitrust; App@mg Eﬂakmmmy Biokogy to Struetural and
Bebavioral Antitrust Anabysis, 42 Lov. U. Caar. L. J. 469 (2011) [hereinafter Horton, Comsing Extinction).
--10. See, e, Eric D. BeiNpoCKER, THE Oricny oF WeALTH: EVOLUTION, COMPLEXITY, AND THE
Rapreatr Rematang oF Economics 11 (2006) (*The same process that has driven the growing order and
complexity of the biosphere has driven the growing order and complexity of the ‘econosphete.’™); i, at 16
(*The notion that the economy is an evolutionary system is a radical idea, especially becamse it directly con-
tradicts much of the standard theory in economies dev'eloped over the past one hundred years. It is far from a
newidea, however, Evolutionary theory and economics have a long and intertwined history.”); Paul J. Zak,
Values and Value: Moral Economics, in MORAL MARKETS: THE CRITICAL ROLE OF VALUES ¥ THE EcoNomy
259, 276 (P]. Zak ed., 2008) (discnssing the emerging field of evolutionary economics); James Eggert, Op-
Ed, A Silence of Meadowlarks: Can a Svnghivd’s Densise Lead Us to # Better Economics? WasH, Post, Avg. 4,
1991, at C3 (arguing that the time js ripe “to incorporate ecological thinking and ecological values with
market thinking and values™. It is important to recognize that modem evolutionary theory does not in any
way incorporate the outmoded theories of social Darwinism and its biased srgurments that “there is a struggle

‘and competition, and the weakest go to the-wall.” Ses Michacl Ruse, The History of Buolutionary Thought,

Evorvrion: THE FirsT Four BiLion Years 1; 29 (Michael Ruse & Jossph Travis, eds., 2009); and Hor-

ton, Coming Extinction, supra note 9, at 479-82.

11. Sez, e.g., Horton, Comsing Buetinction, supra note 9, at 522 (discvssing r.he imporl:anee of the evolutlon of
human morality; ethics, fairness, and reciprocity to our thriving free-enterprise system):

12, See, e, id. at 521 (dlscussmg the importance of d:vers:ty, varmuon, and mquplmty in economic

systems).
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leveraging its traditional Confuman morals and values. Such an approach implies that
China is hkely to pursue norms of cmnpetluve falmess and corporate social responsnblhty
(CSR) going forward.

Section ITLB. contends that China is seeklﬂg to pursue the evoluuonary objectwes of
promoting diversity, variety, and multiplicity in its approach to structural competition
issmes. Such an approach is designed to catalyze and promote the entrepreneurial spirit of
its citizens and guard the economic contributions of its vast errdy of small and medium-
sized business enterprises, :

China and its leaders surely must confront a dauuung array of complex questions and
issues in seeking to sustain and leverage China’s surging international and domestic eco-
nomic prowess. As examples, do ongoing issues of economic corruption in China show
that China’s proclamation of the need to maintain its historic and traditional Confucian
ethics and morals is little more than hollow rhetoric?” Are China’s state-owned enterprises
(SOEs) and its desire to protect certain national industries inconsistent with China’s as-
serted support for small and medium-sized busmess enterprises? No easy answers or solu-
tions await China.

China today faces no shortage of mtematxonal and domesuc criticisnt-concerning its
economic and political systems. In the competition arens, for- example, critics are urging
China to adopt and pursue a western neoclassical economic approach to structural and
behavioral competition issues. Facing such questions and criticisms, it may be tempting
for China and its AML enforcers to abandon China’s Confucianist traditions and morals
and China’s evolutionary approach to competition issues. China and its competition reg-
ulators should resist such temptations and pressures and continue following an evolution-
ary approach in interpreting and enforcing China’s AML.

I. China’s AML Enforcement leely Wil be Guided by Social, Moral, and
Ethical Considerations

American, European, and Japanese antitrust and competition regulanors. lawyers, and
econamists have taken understandable pride in counseling and helping China in drafting,
adopting, and interpreting its new AML.1? Indeed, “[t]he core provisions of the AML
were modeled on EU competition law, and to a lesser extent, on the laws of the United
States, Germany, Japan, and other countries.”14
: Nevertheless, in seeking to understand China’s AML and to make meaningful scholarly

predictions about its interpretation and enforcement, it is critical to realize that China is

13. Noted Chinese competitien scholar Professor Xiaoye Wang regards China's AML “as a great achieve-
ment of intecnational cooperation,” Xiaoye Wang, Highlights of China’s New Anti-Monspely Law, 75 Anti
TrUST L. J. 133, 134 (2008). Professor Wang observes that “{t/he competition enforcement agencies of other
countries, in pardcular the U.S. Department of Justice, the U.S, Federal Trade Commission, and the Enro-
pean Commission contributed significant assistance.” Id.

14. FHARRIS ET AL, stipra note 1, at 2-3, The authors further note that “[m]any of the stated goals of the
AML are broadly consistent with those of such other jurisdictions’ Iaws, including preventing or stopping
monopolistic conduct, safeguarding and promoting the order of fair market competition, improving eco-
nomic efficiency, and protecting the interests of consumers.” Id. See alio Wang, supra note 13, at 134 (“[Teis
no surprise that many good provisions from other well-established antitrust laws have been incorporated in

the Chinese AML.”).
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attempting to create and sustain unique legal!s and economic!s systems. As a result, it is
“necessary and crucial not only to carefully examine the words of the AML, but to read
them in the context and light of Chinese history, culture, and traditions.”? As recognized
by former American Antitrust Assistant Attorney General R. Hewitt Pate,

Whether we like it or not, Chinese antitrust is going to be different from the U.S.
and European varieties. Close attention to the undetlying conditions and attitudes
that will drive Chinese antitrust enforcement will yield more insight than comparing
the AML, with that of the U.S. and European statates and court decisions.18

Unfortunately, most western antitrust and competition lawyers and economists have
lietle real knowledge of China’s rich history and culture. Even such noted Chinese history
scholars as John King Fairbank and Merle Goldman have humbly recognized that “[wle
still have mruch to learn about modern China from her history.™?

Anyone attempting to understand China's AML and predict its fature enforcement
must first recognize that the PRC is not a western-style democracy. Some scholars have
argued that China may be “the only civilization the world has known upon which Western
thought exercised little or no influence at all until modern times,”0 China’s historical
culture was largely “iridependent of Western influences” and its responses to its peoples’
economic needs are often peculiar to China and sharply differentiated from other

couniries,?!

15, See, &.g., Benjamin Lishman, Astessing China’s Legal Reforems, 23 CoLum, J, Astaw L. 17, 31 (2009); see
also HHARRIS ET AL., supra note 1, at 3 (“[D]espite strong influences from EU, U.S,, and other competition
faws, and though it is ikely that China will continue to draw npon the experiences of other jurisdictions in
interpreting and applying the AML, it must be borne in mind that China’s law is a unique piece of legislation
directed to China's unique econotnic and political circamstances, and not borrowed wholesale from the Euro-
pean Union, United States, or any other system.”).

16. See, e.p., Matsushita, supra note 7, at 1 (*The Chinese economy is a unique hybrid of market and non-
market principles and may present 2 new medel for economic systems to developing countries of the world.").

17. Horton & Huang, supra note 1, at 98; see abo FIARRIS ET AL., snupr# note I, at 5 (*Those companies
doing business in China must now rake measures to ensure those compliance policies address the unique
agpects of the AML.”); HOWELL ET AL., supre note 1, at 54 (In the absence of a global set of competition
rules, prescribed by the WTO (World Trade Organization) or otherwise, China “could not, even if it had so
chosen, conform its policy regime to a single unitary system of multileteral norms. For China, divergence
from at least some national competition regimes has been inescapable.”),

18. R. Hewitt Pate, What I Heard in the Great Hall of the People~Realistic Expectations of Chinese Antitrase, 75
ArnrpTRUST L. J. 195, 211 (2008); see also Matsushits, supra note 7, at 1 (arguing that “the features of the
AMTI, introduced from Europe will be blended with traditions and values in China as time passes, and ulti-
mately it will provide 2 model for East Asian or Asian competition laws"); Wentong Zheng, Transplanting
Antitrast in Ching; Eeonomic Transition, Market Structwre, and State Control, 32 U, Pa, . IvT'L L, 643, 720
(2010). (“This ardcle demonstrates that the wansplant in China of a formal antitfust law in the mold of
Western antitrust Taws takes plice under local conditions that are not entirely compatible with Western anti-
trust models. These local conditions, chiefly the traditional stage China is in, China’s market structures, and
pervasive state control in China’s economy have limived the reach and appiicability of the AML. . .. In sum,
despite having a Western-style antitrust law, China has not developed and likely will not develop Western-
style antitrust jurisprodence in the near fature due to these local conditions.”).

19, Joun KiNe Fampawk & MERLE GoLoman, Crrna: A New History 381 (2006).

20, Norman KoTKER & CHARLES PATRICK FiTZGERALD, THE HoRizon Hisrony or CriNa 10 (Wor-
man Kotker, ed., 1969). :

2L M at 11,
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While China's AML shares many aspects of American and European competition law
principles, it ultimately serves China’s unique socialist political-legal system.2? Article 1 of
China’s AML boldly proclaims that one of its major pusposes is “protecting the consumer
and public interests, and promoting the healthy development of the socialist market econ-
omy."2* Article 4 adds that “[t]he State shall formulate and unpiement competition rules
compatible with the socialist market cconony, perfect macroeconomic supervision and
control, and develop a united, open, competitive, and orderly market system.”2* Some
may argue that such bold pronouncements and objectives are inconsistent with the reali-
ties of life.today in China and the feelings of China’s citizenty, many of whom seem to
welcome unbridled western capitalism. Nevertheless, such pronouncements reveal that
fature competition policy decisions in China “are likely to be influenced as much or more
by China’s unique culture and history, as by the influences of competition laws 2id deci-
sions in the EU, the United States, and other jurisdictions.”?s

‘This section addresses the various cultural, historical, and social considerations that are
likely to impact and influence China’s future AML enforcement. Section ILA.1. first dis-
cusses China’s strong interest in protecting its unique cultural and social values. Section -
I.A.2. next reviews the key political and economic western and global criticisms of
China’s AML enforcement activities to date. Section ILB, then analyzes the historical and
cultural impact of Confucianism on China’s laws and regulations. The relationship of
virtue and law in Chinese culture is examined, as well as Chinese conceptions of public
and personal morality. Section IIL.C. discusses why it is likely that China will be guided
heavily by its own long history and Confucian traditions in pursuing its future AML en-

" forcement path

A, Ecowomic, PoLrricaL, AND Social Issugs Facive CHma Topay

* Scholars have struggled to fully understand and define China’s current diverse and com-
plex political; economic, and legal systems.?8 “[TJhe shape of the market economy that
China wishes to adopt has remained unresolved,” and the Chinese themselves “are strug-
gling with issues, including the appropriate norms of competition, that have long been the
subject of controversy within and between capltallst systems.”?? This is not surprising, as

22, See Horton & Huang, supra note 1, at 98; Ygnazio Castelluci, Rede of Law with Chinese Characteristicr, 13
A, Surv, INT'L & Comp. L. 35, 83-84 (2007).

23. See Zhdnghud rénmfn ganghégué fin Wngduin £ (P A RILFEERES) [And-Monopoly Law of
the People’s Republic' of Chins] (promuligated by Standing Coms. Nat'l People’s Cong., Aug, 30, 2007,
effective Aug. 1, 2008) 2007 STanpme Comm. NaT'E PEOPLE's CoNg, Gaz 68, ch. T, art. 13-16 (China).

24, I, art. 4

25. Horton 8 Huang, suprs note 1, at 98, :
26. Ser; egiy FAIRBANK & (GOLDMAN, sugr# note 19, at 464-69. The authors observe that while China’s

“marker economy and openness to the outside world [Thave} loagened the all-encompassing controls of the
Mao years, allowing far more intellectaal diversity and petsonal freedom,” China is “still an euthoritarian
state” and its “communist party-state remains in power.” Jd. at 465. ‘They add, “{t]he continning move to the
macket and the open-door policies that have led to China’s weakening party-state might in time bring about a
frecr, more demactatic society as'China's population becomes more prosperous-and begins to demand greater
rights, . , . Yet the development of appropriate political institutions, such as local elections and the efforts to
establish the rule of law, is only at an embryonic stage in China, and could easily be arrested.” Id. at 369,

27. Scott Kennedy, The Price of Comspetition: Pricing Policies and the Strugigle to Define Clmuz 's Beonomic Sys-
temn, 49 THE CHmvA J. 1 (2003).
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China is attempting to achieve full economic modernization without the representative
democratic governments and institetions found in most western capitalist countries.?
Moreover, China is attempting to_embrace and exploit the econemic gains of western-
style capitalism while preserving “certain nnmumble values.”?® S

1. Preserving and Protecting China’s Traditional Cultzmd and Historical Vatues

Protecting and preserving its immutable cultural, historical, and social values is para-
mount in China’s mind, “Countries all over the world differ greatly in terms of economic
development, legal systems, cultural standards, and individual’s perception of ethics.”3¢
China is no exception. The Chinese are rightfully proud of their unique cultural history
and values, which they believe to be a superior glue that has helped hold together their
great civilization for thousands of years3! Some Chinese critics have gone so far is to
accuse their countrymen of “extreme arrogance” in Jauding their Chinese values.32

"The Chinese Communist Party’s (CCP) leaders recognize that China’s recent eco-
nomic reforms and staggering successes have unleashed potential social, cultural, and eco-
nomic' tensions that could threaten China’s societal harmony.® “A pervasive sense of
msecunty aboitt the future” and a fear of chaos have “haunted the Chinese people since
time immemorial, "3 Many in China have long been “appalled by the social evils of unbri-
dled capitalism and extieme individualism in the West,”35

Underlying such fears and tensions is a long history of destructive imperialism in China,
which has led to “social disruption and psychological demoralization” and, at times,

28, Ser FArBANK & GOLDMAN, spra note 19, at 1.

29, JomaTaAN D. Spence, THE SzarcH ror MoperN CHINA xx {1990).

30. Lin Ge & Stvart Thomas, A Cross-Cultural Comparison of the Deliberative Reasoning of Canadian dnd
Chinese Accounting Students, 82 J. Bus, Erhics 189, 190 (2008). The aunthors further observe that “[d]ifferent
cultural backgrounds lead to various ways of perceiving the world, and therefore, mdividuals in different
cultures may come to different conclusions when resolving ethical dilemmas.” I4, The famous anthropolo~
gist Franz Boas and his followers (including Melville ], Herskovitz and Margaret Mead), believed that “moral
values are relative to each culture, and that there is no wey of showing that the values of one culture are better
than those of another.” Marian Eabresu, 4 Moral Pluralist Perspective on Corporate Socidl Responsibility: Frem
Good i5 Comtroversial Practices, 110 J. Bus, ETsmcs 429 (2012).

31. Ser, e.g., FarBANK & GOLDMAN, supre note 19, at 25 (*Because the Asian invaders ‘became more
powerful as warriors, the Chinese found their refuge in social institutions and feelings of cultural and aes-
thetic superiority-something that alien conquest conld not take away."); #4. av 14 (China “is held rogether by a
way of life and a system of government much more deeply rooted than our own, snd stretching further back
uninterruptediy into the past.”).

32. See, e.g., SPENCE, suprs note 29, at 720 (quoting Bo YanG, SEEDS OF FirE: Cmm.sz Voices or
ConNscENCE 174 (Geremie Barmé & John Minford, eds., 1989)).

33. See, e.g., Geoffrey Kok Heng See, Harononions Society and Chinese CSR: Is There lelya Lmk? 89 7. Bus.
Emcs 1, 2 (2009) (arguing that addressing China’s social and economic jssues-“is a top natonal priority
because these problems have resulted in social instability that threatens the CCP’s grip on power. The CCP
recognizes that it could lose political legitimacy Jf it fails vo respond to these problems eﬂ'ecuvely “

34. Fameank. & GoLoman, sapra note 19, at 439,

35. Edmund S. K. Fung, State Building, Capitalist Developuent, and Social Fustice: Social Desnocracy in Clmm -
Modern Trangforwaation, 1921-1949, 31 MoDERN CHINA 318, 320 (2005); see-also id, at 444 (discussing Chinese
beliefs that “a revived Confucianism could provide the intellectual and coltural underpinnings for China's
rapid economic development while helping China avoid the immorslity and individualism of western
capitalism®). .
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threatened China’s “entire way of life.”3¢ Understandably, many Chinese fear a “West-
ernization” of China that could undermine China’s national spirit and transform China
into a western appendage.3? Indeed, in late nineteenth-century China, a self-strengthen-
ing movement arose with the dual objectives of learning from and adopting western tech-
nologies and economic theories, while maintaining China’s traditional cultural and social

values.38

Behind China's fears of “Westernization” lies the stark reality that there are substantial
cultural disconnects between the United States (and many other western nations) and
China that cannot be ignored or easily subsumed. For example, cross-cultural compari-
sons between traditional western cultores and the PRC have received substantial attention
in recent years.? Such studies have revealed dramatic differences in the cultural values of
individualism and collectivism in the United States and China.#® “These differences re-
flect the common assertion that advanced Western societies are very individualistic, while
Agian cultures have a more collective orientation.”! Historians John King Fairbank and
Merle Goldman observe that “{[}iving so closely with family members and neighbors has
accustomed the Chinese people to a collective life in which the group normally dominates
the individual.”2 In the words of the now-deceased China scholar Professor Lucian W,
Pye, “[a]t the core of Chinese ethics and morality there has always been the ideal of de-
pressing self-interest and glorifying self-sacrifics for the collectivity.”*

Many Chinese believe that their culture more strongly embraces humanism as an ideal
than western cultures, The Chinese “have always had a very strong humanigt outlook.”#

36, FAIRRANK & GOLDMAN, suprw note 19, at 189 (*Today’s historians are mote likely to stress the social
disruption and psychological demoralization cansed by foreign imperialism. In these dimensions the long-
term foreign invasion(s] of China proved to be a disaster so comprehensive and appalling that we are still
incapable of fully describing it.”); see sl MicHAEL BURLEIGH, MoraL Comeat: Goob anp Evie N WWIIL
14-21 (2011) (describing Japan's horrific invasion of China in World War Il and racism towards the Chinese);
Irrs Cruang, THE Rars oF Nanxkine: THE ForaoTTEN HoLocausT oF Worep War I (1997) (describ-
ing the horrors of Japan's invasion of Nanking during World War IT),

37. See SPENCE, supra note 29, at 643 (quoting Shannon Brown, China’s Program: of Technology Acquisition, in
Cmina’s Four Mopernrzations 159-163 (Richard Baum ed., 1980)).

38, Farrnank & GOLDMAN, supra note 19, av 408,

39, See, e.g., William E. Shafer, Kyoko Fulmkawa & Grace Meina Lee, Values and the Percetved Insportance of
Etbics and Social Responsibility: The U.S, Versus Ching, 70 J. Bus. ETHICS 265 (2007); Vivienne Brand & Amy
Slater, Using a Qualitative Approack to Gain Insights into the Business Etbies Experiences of Anstralion Managers in
Ching, 45 J. Bus. ETrics 167 (2003).

40, See, ez, Shafer et al,, supra note 39, at 267.

41, 1, at 267, The authors add that “the collectivistic orientation of Chinese societies is often attributed to
the influence of Confucianism, with its emphasis on respect for brotherhood, social harmony, and the protec-
tion of the interests of one’s in-group. . . . The second striking difference is also a reflection of influence of
traditional Confucian values-the Confucian dynamism dimension. Hong Kong and Taiwan ranked 2, and 3,
respectively on long-term otlentetion, The U.S., in contrast, ranked 27." Id,

. 42, FAIRDANK & GOLDMAN, stipra note 19, at 17. Professors Fairbank and Goldman add that “one gener-
alization in the lore about China is the absorption of the individual not only in the world of nature but alse in
the social eollectivity.” Id. See also id. at 258 (“Individualism and liberalism in Chinese thinking were swictly
limited pasts of a larger collectivity. The Chinese individual was subordinate to the group.”).

43, Lucian W. Pye, The State and the Indfvidusl: An Overview Imerpretation, 127 Tue Cupda Q. 443, 444
(1991) [hereinafter Pye, The State and she Individnal]. Pye forther notes that “[tlhe Chinese instinct has in-
deed been to see individualism as nothing more than self-centeredness.” I, at 447,

44, FITzGERALD & KOTKER, suprs note 20, at 116, The authors further observe that “ftJhe Chinese are
not a religious people. The bent of their minds has always been humanist.” I, at 127, American history, by
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Conversely, some Chinese scholars have argued that the Western “culture of individual-
ism is morally vacuous and socially irresponsible.”#s

The Chinese concept of law also is “fundamentally different from legal conceptions in
the West.™6 Unlike western laws, Chinese law draws heavily uwpon the legal philosophies
of Confucianism.¥’ In addition, the “regnlatory culture in China tends to emphasize a
dynamic by which governance is pursued by a sovereign political authority that remains
lergely immune to challenge.”#® Furthermore, “[t]he Chinese have a less clear and inflexi-
ble demarcation between right and wrong. There are no obviously wrong areas of life. . . .
Moderation is the key, not prohibition,”#® In short, “the Chinese notion of the role of law
differs from its western counterpart(s], based on two main factors: China’s socialist experi-
ence and its unique history.*s0 :

It is important for westerners to understand that China is intensely proud and protec-
tive of its unique cultaral, social, and legal values and traditions. In pursuing its socialist
market economy and “popular democracy,” China does not want to be “the tail of some-
one else’s dog.”S! It has “never been easy” for foreigners to fully understand or work with

contrast, shows a deep religiosity and compuncedon for protecting the free exercise of religion. Ses, eg.,
PeRRY MILLER, ERRAND INTO THE WILDERNESS 142 (1956); MERLE CURTI, THE GROWTE OF AMERICAN
TroueHT 3 (3d ed. 1964) (“The Christian tradition, introduced by the first comers, reinforced by nearly all
their Europesn suceessors, and perpetuated by conscious effort, was the chief foundation stone of American
intellectual development. No intellectual interest served so effectively as Christian thought to bring some
degree of unity to the different classes, regions, and ethnic groups.”); ANDREW DELBANCO, THE PurITAN
ORDEAL 91 {1991} (describing the belief that “God had appointed Ameriea a5 the place where he would . . .
establish the throne of David’s kingdom”) (quoting John Cotton, Ged’s Prommise to His Plantation 7 (1630); THE
SupreME COURT oN CHURCH anD STATE (Robert S. Alley, ed., 1988)).

45. Pye, The State and the Individual, supra note 43, at 447 (quoting Zhao Fusan, Some Thoughts on Certain
Aspects of Modern Western Culture: Reading Notes, PROPLE’s DaiLy) (as quoted by Richard Madsen, The Spiri-
tual Cpisis of Ching’s Invellectuals, in Cimaese SOCIETY ON THE EVE OF TiaNaNMEN: THE IMPACT OF RE-
ForM 247 (D. Davis & E. Vogel, eds., 1990)).

48, FAIRBANEK & GOLDMAN, suprz note 19, at 183, The authors explain that in Ching, the laws “came from
the moral character of the natural universe itself, from this world, not from another world beyond human
ken. .-. . So the breaking of such rules was 2 matter of practical expedience rather than of religious principle.
Laws were sebordinate to morality. Their sanction lay in reason or the common social experfence that un-
derlay morals. ‘Thig system avoided the unhappy dualism that grew up in the West between the letter of the
law and the dictates of commonsense morality.” Id.

47. See, e.g., Jun Shzo & Ming Hu, A Comparative Study of the Legal Education System in the United States and
Ching and the Reforsn of Legal Education in Ching, 35 SurroLk TRANSNAT'L L. REV. 329, 331 (2012).

48. Pitman B. Potter, Globalization and Economic Regulation in China: Selective Adaptation of Globalized Norms
and Practices, 2 Wash, U, GLopaL STup. L. Rev. 119, 124 - 25 (2003); see alo Castellucei, supra note 22, at
64 {observing that *[a] ‘socialist’ rule of law still implies the guiding role of a single, or preeminent, party over
the politcal and legal system, as well a8 the prevalence of common interest over individual ones, and other
fundamental [Chinese] values.”).

49. Jatinder J. Singh, Scott J. ViteIl, Jamal Al-Khatib & Irvine Clerk I, The Role of Moral Inzensity and
Personal Moral Phifosophies in the Ethical Decision Making of Marketers: A Cross-Cultural Comporison of Ching and
the United States, 15 J. INT'L. MARKETING 86, 105 (2007).

50. Castellucci, supra note 22, at 36. Professor Castellucei further coneludes that “China’s popular demec-
racy and Western liberal democracies [are] two different things.” I at 64.

51, Ser FairBaNK & GOLDMAN, supra note 19, at 322 (*The final factor making for sinifieation was the
overriding sentiment of Chinese nationalism based on cultural and historical pride, which meant that China
could not be the tail of someone clse’s dog. In effect, the Chinese people could accept only a Chinese
Marxism.”),
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the Chinese Revolution.’? But there can be little donbt that:China will work vigorously to
protect its-amique historical and cultural values despite often-strident criticism from the
West.

2. Waestern Criticisms and Pressures on China

As China ' moves forward with its AML regulation, it faces no shortage of criticism from
western antitrust practitioners and scholars, as well 2s its own growing body of compet-
tion scholars and practitioners, Generally, these criticisms can be lumped into three broad
categories: (1) China's government and regulations tend to suppress individual rights and
initiatives; (2) China's economy needs to be less state-driven; and (3) China’s AML and its
enforcers are driven less by a concern for protecting competition than by promoting vari~
ous social pohmes and issues, These criticisms are discussed below.

a. Chma 5 Suppressmn of Individual nghts and Initiatives

Modern Chlna and the CCP have been extensively criticized from within and w1thc|ut
for suppressing and even destroying individual rights and initiatives. Such criticisms be-
gan shortly after Mao Zedong and the CCP's ascension to power. For example, Chinese
intellectual writer Ding Ling wrote stories about how the CCP was “enforcing an idec-
logical outlook that destroyed individual initiative and opinion,”s3 Westem critics fol-
lowed Ding Ling by branding the Chinese as “robotlike followers."s+

Even more graphically, Professor Lucian W. Pye strongly questioned China's seeming
belief that “economic growth can occur without the individualism associated with pluralis-
tic democracy.”ss Professor Pye dmputed the alleged superiority of Asian and Chinese
“values [that] differ from Western ones in their emphams on the commumty rather than
the individual.”$6 From Professor Pye’s perspective, a “huge gap” exists in China between
the community of citizens and the level of the state.7 Professor Pye argued, “[t]he world
of the citizen and that of the government remain far apart in a non-democratic Asie. To
define the state as the only legitimate community, and thus deprive citizens of individual
rights, comes close to advancing a fascist ideology.”s8

Professor Pye concluded by questioning China's ability to “build a new ‘spiritual civili-
zation’ and ‘socialism with Chinese characteristics’” without increasing individual rights
and freedoms, and accepting “the need for society as & whole to take a lead in this quest.”s?

b. China’s State-Driven Economy

A corollary criticism to the lack of individual rights in China is that China’s economy is
too state-driven and controlled. 'As an example, Chinese-law expert Donald C. Clarke
wrote in.2007 “that China’s path so far has been almost exclusively that of the model of

52, See id. at 327 (“For foreigners to work with the Chinese Revolution has never been easy.”).

53. SPENCE, supra note 29, at 473

54, Id. at 532,

- 55, Lucian W, Pye, Civility, Sma! Capial, and Civil Society: Three Powerfil Comqm Sor Exp!ammgA;m 29,
INTERDISCIPLINARY HisTORY 763 (1999) [hereinafter Pye, Ciuvility].

56. Hd. ax 781,

57. H.

58. K.

59. Id
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state-driven development, and that more balance is desirable.”s? Professor Clarke ques-
tions whether China will really succeed in creating a true market economy by:stating,

Taken together, these developments hint that it is too eatly to assume that the path to
further reform is clear and largely uncontested. Opposition to further reforms in the
direction of markets and increased openings for the private sector may bie more deep-

~ rooted than hitherto supposed, and this opposition might be able to link up with the
strain of economic nationalism demonstrated in the controversy over acquisitions of
Chinese firms.6! :

* Following Professor Clarke, other critics have raised questions concerning the indepen-
dence of China’s new regulatory structure, For example, Professor Margaret M. Pearson
argues that, “while impressive changes during the past decade have given the agencies that
regulate China’s strategic industries the initial appesrunce of independent regulators, the
actual fanction of an independent regulatory structure is far from established.”? Professor
Pearson adds that “the state has positioned itself as a crucial player at the commanding
heights of China’s economy; in that realm, regulatory reform hes sustained, rather than
attenuated, government control.”6?

Criticisms of China's repressive economic oversight recently crescendoed with Google s
drastic decision to withdraw from mainland China.#* Google's decision was catalyzed by
Chinese government censorship,55 Professors Justin and Ann E, Tan noted that “[bloth
Yahoo! and Microsoft faced similar scenarios in China when forced to choose between
complying with the repressive censorship policies or defying the laws of the host coun-
try."66 Professors Tan and Tan conclude from Google’s travails that the “need to comply
with end capitulat:e to state demands” in China “seems heightened, especially considering
its increasing importance as an international market, but continued status as a repressive,
authoritarian system of social control.”6? ©

3." Criticisms of China’s AML and its Enforcement

Nurnerous scholars and pracﬁuoners have criticized China’s AML and its first five years
of enforcement. A leading criticism is that instead of focusing on snnply increasing com-
petition, China’s AML attempts to achieve too many social objectives that could.be better

60, Donald C. Clarke, Legzsmmg for @ Market Econony in China, 191 Tue Crma Q. 567, 568 (2007)

261, M. at 577:

62, Margaret M. Pearson, The Business of Governing Business in China: Institutions and Nerms of the Emngmg
Regulatory Staie, 57 WORLD PoL, 296, 297 (2005}, In fairness, Professor Pearson points out that “{f]here is
substantial evidence that Chinese reformers are-striving to move toward the independent regulator model.*
H. ac 301,

63. Id. at 321. Professor Pearson predicts o continued “reformulated role for strong state oversight at the
highest levels.” Id. at 322.

64, Justin Tan & Anna E. Tan, Business Under Threat, Technology Under Attack, Bthics Under Fire: The Experi-
ence of Goagle #n China, }. Bus. ETrrcs (forthcoming), available at htup://idess.repec.org/alkap/jbuset/v1 10y20
12i4p469-479.html,

65. 1d.

66. 1d.

67. Id. Professors Tan and Tan go on to brand China 25 3 represswe mglme that sitnultaneonsly fosters
and hinders [rapid economic development].” I4.
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handled outside the AML’s domain.8 Even before the AML was pessed in 2008, western
critics—like Professor Clarke and the American Bar Association (ABA)—worried that
China’s AML was hoping to achieve such socizl objectives as fair prices.®® Following this
]ine, on May 3, 2013, Reuters reported criticisms that in enforcing its AML, China was
“appeating to wse industrial policy protection rather than consumer protection as a
benchmark.”7¢ :

A strong undercurrent of many of the western criticisms of China’s AML and its en-
forcement is that China is not following the conservative economic agenda that has domi-
nated American antitrust since the 1980s.7! As an example, Professor Wentong Zheng
criticizes China for favoring “duplication of industries at the provincial level,” as well as
for its “generally low market concentration ratios” and “low economies of scale.””2 On
April 23, 2013, a Harvard Business Law Review article echoed Professor Zheng’s concerns
by blasting China for having too much production “from small companies that possessed
nto scale economies.”” Professor Zheng concluded that “in all three major areas of anti-
trust—cartels, abuse of dominant market position, and merger review--China’s loeal con-
ditions have prevented the AML from becoming an integral part of China’s competition
poliey.?74

China's objectives of promoting economic stability and fairness also have come under
strong attack. Professor Benjamin van Rooij, for example, believes that China’s economic
regulation is too focused on stability.’s Others question what they call “an infatnation,
common in Asia, with “fairness.’”76 Professor Liu believes that the “[lJack of a strong

68, See Clarke, supre note 60, at 581.

69, See id.

70, Michael Martina, Insight: Flexing Antitrust Muscle, China Is 4 New Merger Hurdle, REUTERS (May 2,
2013, 5:10 PM), hetps//www.reuters.com/article/2013/05/02/us-mergers-regulation~china-insight-idUSBRE
94116920130502. ‘The article adds that China's merger enforcement agency (MOFCOM] is forced to heed
powerful demands from above that are “less concerned with promoting competition and congumer welfare
than with carving out space for domestic champions.” Jd.

71, See, e.g., Horton, Fairness and Antitrust, supra note 9, at 825 — 26 (“Economics rules antitrust today.
Jurists and scholars favoring economie “consumer welfare' considerations and disfavoring fairness considera-
tions in antitrust analyses are ascendant. Allocative efficiency is positively equated with consumer welfare.”);
Maurice E. Stucke, Resonsidering Antitrust’s Goals, 53-B.C. L, Rav. 551, 56366 (2012) (discussing the ascen-
dance of Chicago School's neoclassicsl theories in antitrust jurisprudence since-the late 1970s); Jesse W.
Markham, Jr., Lessons for Competition Law Froms the Economiic Crisis: The Prospect for Antitrust Responses to the
“Teo-Big-to-Fail' Phenomenon, 16 Forpaam J. Core. & Frvu. L. 261, 278-81.(2011) (“The current state of
antitrast law is often referred to as embiacing ‘Post-Chicago School’ economic theory. Post-Chicago School
antitrust is the stepchild of Chicago School antitrust . . . post-Chicego antitrust theory departs from the
Chicago School views mostly around the margins,”).

72. Zheng, supra note 18, at 659; see aloo id. at 658 (“The dup]lcal:lon of industries at the local level also led
to loss of economies of scale . . . examples of low economies of scale abound in China's economy.”).

73. Ushua C.V. Haley & Gcorge T. Haley, How Chinese Subsidies Changed tbe World, Harv. Bus, REv.
(Apr. 25, 2013, 8:00 AM), htp://blogs.hbr.org/2013/04/haw-chinese-subsidies-changed/,

74, Zheng, supra note 18, at 671. Professor Zheng also criticizes the “staggering levels” of excess capacity in
many of China’s industries. I, at 675.

75. Benjamin Van Rooij, Tée Peaple’s Regulation: Citizens and Implementation of Law in China, 25 CoLum. J.
Asian 1., 116, 116 (2012) (“China’s halfhearted approach to regulatory governance with its focus on stability
may ultimatefy be destabilizing.”). -

76. See, e, Lawrence S, Lin, Al Abont Fair Tradet—Competition Law in Tatwan and East Asian Economic
Develspment, 57 AnrrrrusT BuLL. 259, 259 (2012). Professor Lin warns China of the difficult road shead “if
the mandate in the competition law includes fairness-based goals.” Id. at 261;
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political commitment to robust competition laws, while clinging to fazzy notions of fair-
ness, can reduce the predictability of [Chinese] law enforcement.”??

Western antitrust practitioners have joined scholars in attacking China’s refusal to fol-
low Western neoclassical economic thinking.- As an example, in 2009, four American anti-
trust practitioners urged that “China’s AML frequently reflects principles similar to those
onee embedded in U.S. antitrust policy, but which have been abandoned or modified by
U.S. policymakers and courts in a sustained process of policymaking through trial and
error.”? The authors criticize China’s AML abuse of dominance provisions as “bear[ing]
a closer resemblance to U.S, antitrust policies of the 19403 through the 1960s than to the
current policy.*”? .

- Much of the western criticism of China’s AML and its ongoing enforcement reveals a
fundamental lack of understanding of China’s hisrory and culture. For example, many
American commentators urge that “Chinese law suffers from excessive generality and
vagueness,”®® Yet, “[tThe Chinese language, itself an extension of the tenets and gualities
of Confucianism, is heavily dependent on context.”8! Similarly, the Chinese idea of a
moral community, which has its basis in Confucianism, is “often difficult for outsiders to

grasp.”®

B. CoNrUCIANISM AND CranesSE Law

An attempt to foily describe Chinese Confucianism is beyond the scope of this article,
Nevertheless, enough generalizations can be safely drawn to begin appreciating the poten-
tial jong-term impacts of Confucianism and Chinese culture on China’s AML and its

future enforcement.

1. Chinese Confucianiom

Modern China abounds with shiines to Confucius, the founding father of China’s ethi-
cal system,® Confucius lived in China between 551 and 479 B,C34 Confucins’s writings

77. I, ar 301, Professor Liu continues, “The tendency in large Asian economies to pursue fairness in
desigaing or implementing 4 competiton law regime could have profound—and not necessarily benign—
ramifications across the region, around the world, and indeed for their own long-term development.” Id

78, Howell et-2l., suprz note 1, at 53. The authors add that “[¢he areas of divergence from U'S. antitst
practice recall an earlier era in the United States, when antitrust was an expression of popular anxieties,
political and social values, and a system of econotnic regulation.” . at 95. They further urge China to avoid
“what appear[s] to have been some wrong turns by U.S. antitrust policy in the past....” Jd

79. I at 68. The authors proudly proclaim that “[i]nt general, ULS. antitrust policy has evolved from a
system of regulation based on political, social, and ideological considerations to one premised on modem
economic principles.” J4 et 54, Not discussed is whether Chicago School economic principles themselves
might be little more than political, social, and ideological considerations dressed up in pseudo-scientific garb.
Sez, e.g., Horton, Antitrast Double Helix, supra note 9, at 670 (“The Chicago/Harvard antitrust double helix
has provided the philosophical basis for the diminished enforcement of our anttrust law for more than thirty

rs.").
ye;O. Micaela Tucker, “Guanxi!™—“Gesundbeie!” An Alternative View of the “Rude of Law" Panacea in Ching, 35
VT. L. Rav. 689, 711 (2611) (citations omitted).

81. Jd. The author adds that “[v)iewed from & Confucian perspective, this allows language and its referents
to be flexible to the needs of the speaker.” Id.

82, See FAIRBANK & GOLDMAN, supra note 19, at 274,

83, See, eg., SPENCE, supra note 29, at 8.
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and works “have held a predominant role in Chinese culture for millenniums.”® Con-
fucianism is not a religion, but a secular philosophy.# Buddhism, with its tenets of uni-
versal compassion and tolerance, has “been the religion of the majority of the Chinese
people for centuries.”s? Buddhism does not conflict with Confucianism and its secular
code of civic values, but instead complements it.58

Confuclus lived in a turbulent time of chaos, treachery, and corruption in China and
“fhlis whole effort was directed toward trying to arrest a swift decline in political practice
and public morality,"8* Through his own exemplary life and works, Confucivs “left be-
hind a new understanding of ethics, an ideal of the aristocrat a3 a man of morality: just,
sincere, loyal, benevolent, and owing his high esteem to the possession and practice of
these virtues, not to his birth or wealth.”® “Man must be guided by morality, by virtues,
and not just by the knowledge of how to perform rites.”® Harmony is a core principle of
Confucianism, and secular ethics and morality are crucial to maintaining harmonious soci-
etal relationships,?? “As Confucius saw it, maintaining the harmenious funetioning of the
social order was—or ought to be—the supreme objective of any man’s life.”"?

84, Id See also FITZGERALD & KOTKER, supra note 20, at 65,

BS, FrrzGERALD & KOTKER, supra note 20, at 65, Confuclus’s The Analecis also knovn as The Lum Y&, “is'
record of Conficins' personal teaching, compiled by his original disciples.” J& “Only the Analects can be said
to be the work, albeit indirectly, of Confucius himself, It is & collection of his sayings and tezching, and js
accepted as basically the work of his immediate disciples, although it was probably expended in later times,
perhaps from oral tradidon, Almost all that is certain about Confuclus’ life and teaching comes from the
Anafects, The greamess of Conficius does not rest upon the attributed suthorship or editorship of weli-
known works, but on his method and his approach to moral probléms.” Zd

86. See, e.g., id. at 183 (“Unlike China's two other great systems of thought-Buddhism and Tecism-which
were essentially contemplative and largely mystical, Confucianism [is] profoundly activist and so secafarly
oriented that it can scarcely be described as a religion.”). See ako JaMES MaNNION, ESSENTIALS OF PHILGSO.
PHY: THE Bastc CoNcEeTs oF THE WoRLD'S GREATEST THINKERS 178 (2006); and TroMas FRONCEK,
Tue HorizoN Book oF THE ArTs oF Crmva 39 (1969) (“Confucianism, which dominated Chinese thought
after the second century B.C., is more of a code of ethics than 4 religion. Ts followers do without priests,
images or deities-although Confucius himself is sometimes worshipped as a sage.”).

87. Gavin Menzigs, 1421: THE Year CHINA DISCOVERED AMERICA 39 (2002).

88, See i, .

89, FiTzGERALD & KOTRER, mpra note 20, at 67; see alio MANNION, supra note 86, at 177 (“[Confuciug]
lived in a time of chaos and corruption in ancient China, and his philosophy stressed the ethical in interper-
sonal and political relations and family values, . . . The leaders should be of exemplary moral fiber . .. .*).

90. FitzeeraLD & KOTKER, supra note 20, at 20; see alo MANNION, mpre note 86, at 178 (Confucivg

-“concluded that five virtues were what one needs to live a good life: compassion, decency, good manners,
‘insight, and fidelity.”).

91. Frrzeerard & KoOTRER, supre note 20, at 65, See albo Edward J. Romar, Ghbalization, Ethies, and
Opportunism: A Confizeian View of Business Relationships, 14 Bus, ETrires Q. 663, 667 (2004) (“Confucianism is
based npon the virtues of trust, honesty and benevolence and is relational and hierarchical.”); and Shafer et
al,, Values and the Perceived Importance of Etbics, supra note 39, at 267 (“Several distinct values are associated
with Confacian dynamism, including persistence (perseverance), personal steadiness (reliability), ordering re-
lationships, thrift, a-sense of shame, respect for tradition, protecting your face, and reciprocation.”) (citations

92. See, t.g., Lel Wang & Heildki Justin, The Irspact of Chinere Culture on Corporate Secial Responsibility: The
Harenony Appronch, 88 ], Bus. ETrics 433, 44041 (2009) (“Harmony is [Confucianism’s] central principle,
the overall goal of ancient Confucianism being to focus on secular ethics and motality, and educate peaple to
be self-motivated and salf-controlled to assume responsibilities, which leads to self-cultivation and a harmoni-
ous society."”),

93. FrrzeErALD & KOTKER, supra note 20, at 183.
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-“As a virtue ethie, the Confucian Way governs all aspects of human behavior and ethics
cannot be separated from any individual activity.” Reciprocity and reciprocal virtuous
 behavior are key virtues in Confucianism.®* Through its concern with reciprocity and
social harmony, “Confucianism focusefs] on the structure and the needs of the somety at
large 95

In looking out for the needs of the society at large, individuals following the Confucian
way embrace “a deep moral concern and aleruistic commitment towards others and soci-
ety.”?’ Included in this societal concern is a sense of “distributive justice,” which “implies
4 fair acquisition and distribution of resources.”™8 It also includes the principle of “non-
maleficence.”??

After the firm establishment of the Hin dynasty in 206-B.C,, “Confucians won the
leading place in the esteem of the new emperors, and Confucianism became the orthodox
doctrine of the Chinese world.”100 ‘Today, miore than 2,000 years later, the traditional
values of Confucianism still “ar ingrained in the Chinese way of life and affect Chinese
people’s perceptions of what is important ind what is not.”® ‘Confugianism continues to
be “a dominant and enduring influence on cultural values in China despite the economic

94, Romar, supra fiote 91 at 668,

95. See, e.g., Wang & Juslin, supra note 92, at 442 {(“Confuclanism believes that virtuous behavior towards
others lies in reciprocity. . . . Confucius calJerI reeiprocity as ‘shu,’ which thoughe is the fundamental moral
principle which could guide a person through life, saying: ‘never impose on others what you would not
choose for yourself™) (ConrFucius, ANALECTS 15:24); Gary Kok Yew Chan, The Relevance and Value of Con-
fuckanisms in Contermporary Business Etbics, 77 ], Bus, Etstics 347, 353 (2008) (“According to the ANALECTS
(Book VI, Number 28), the person who abides by the principle of reciprocity is « men of humanity.”); Frrz-
GERALD & KOTKER, supra note 20, at 183 (“Every man was also under a moral, legal, and social obligation to
practice jé, or ‘humen heartedness,’ in his dealings with others. Fén-or ‘virtue of the soul,’ as it was also
imown-was the central concept of Confucianism.”); and Joseph P. Schultz, Reciprocity in Confiucian and
Rabbinic Ethies, 2 ], ReLicious Etncs 143, 144 (1974) (“Reciprocity is the basis for all human relations in
the Confucian social order . . . Confucius himself expressed the idea of mutunlity in social relationships

L
., .

96 FITZGERALD & KOTKER, stpra note 20, at 183.

97. D. F-C. Tai, The Bioethical Principles and Confucius’ Moral Pbilmpby, 317. Moo, Eraes 159, 161
{2005). The Confucian also “values his relatedness, mutuality, and communion with others more than his
own separateness, individuality, and distinctiveness.” Jd. Indeed, “[w)hen there are conflicts between publlc
interest and self interest, individual benefits and motal principles, yf as justice mainteins the prioritization of:
first, justice; second, profit (first, the public interest; second, the self interest) according to Confucius.” M.
See also Karyn Lai, Understanding Confuscion Bihics: Reflections on Moral Development, 9 AusTL. J. PROF. &
Arprien ETscs 21, 24 (2007) (“Confucian moral development involves the cultivation of a deep commit-
ment to human welfare.”). .

98, Tsai, mpra note 97, at 161, Confucian values requlmd that “[r]elieving pcoples poverty ought to be
handled as though one were rescuing thiem from fire or saving them from drowning, One cannot hegimte.”
THe Dicnionary or Mmie BioGrapay 338 (L. Carrington Goodrich ed., 1976).. For several excellent
critiques of how far modern America has fallen from such an idea, see JostrH E, SmicLirz, TrE PRICE OF
INeQuUALITY: How Topay's DIVIDED SoCiETY ENpancERs OUR FUTURE (2012); see 2l Kevin PHILLIPS,
THE PoLrTics oF RicH aND Poor: WEALTH AND THE AMERICAN ELECTORATE IN THE REAGAN AFTER-
MATH (1991).

99, Tal, supra note 97, at 161, “[NJon-maleficence is a perfect duty that evetyone should ot transgress,
while beneficence is a moral ideal . ., . Id

100. KoTker & FrTZGERALD, suprs note 20, at 75,
101, George Lan, Zhenzhong Ma, JianAn Cace & He Zhang, 4 Compamm Qmenml Values of Chinese Ac-
counting Practitiomers and Students, 88 ]. Bus. ETrncs 59, 62 (2009).
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and political upheavals in the last two centuries,”192 As an example, in the 1990s, when “a
sinall number of older [Communist] ideologues [sought] to resuscitate Mao’s ideas,” a
larger group of Chinese scholars and young individuals instead turned back to the shared
Confucian values they credited for the Asian economic miracles of the 1980s and 19905103

‘Western philosophies long have admired and praised Chinese Confucian morality and
ethics. For example, the eighteenth century French Jesuits urged “that the ethical content
of the Confucian Classics proved the Chinese were a deeply moral nation.”1* Voluire
even went so far as to assert that the morality and ethics of the Chinese showed “it was
obviously possible for a country to get along admirably without the presence of Catholic
clerical power.195 Even earlier, in 1699, the German mathematician and philosopher
Gottfried William Liebniz asserted the superiority of the Chinese and their Confucian
culture and ideals to western ethics and politics,!0¢ The Dutch scholar Isaac Vossius and
the Flemish Jesuit Father Nicholas Trigault similarly praised the Chinese for their peace-
fulness and their conduct toward neighboring countries.1¢? )

In understanding and assessing the current western criticisms of China’s AML and its
enforcement, it is crucial to appreciate how different Chinese Confucianism and morals
are from the current American neoclassical economic and individualistic philosophies that
largely have driven American antitrust enforcement since the 1980829 In the United
States, some scholars have argued that antitrust should have no ethical or moral compo-

102. 4.

103, Famsank & GOLDMAN, ssipra note 19, at 441.

104. SPENCE, supra note 29, at 133,

105. Id.

106. See ARTHUR O. LovEjoy, Essays N THE HisTORY OF IDEAS 105 (Capricorn Books ed. 1960). Licbniz
wrote in part, “we now experience in the case of the Chinese , . . be it said almost with shame—we are beaten
by them-that is, in the principles of Ethics and Politics. For it is impossible to describe how beautifully
everything in the laws of the Chinese, more than in those of other peoples, is divected to the achievement of

- public tranquility, to that good order in the relations of men to one another whereby each is in the least

degree injurious to the others.,” Id. at 10506 (quoting GOTTFRIED WiLLIAM LIERNIZ, NOVISSIMA SINICA
{irans., 2d ed,, 1724)). Liebniz went on to recommend and promote the project of a joint Chinese-European

Academy of Science, in which Western philosophies would be compared to Chinese Cenfucianism. He

urged, “If this should be carried owut, I fear lest we soon be inferior to the Chinese in everything that is
deserving of praise. I say this, not because I envy them any new light-on that I should rather congratulate
them~but beeause it is to be desired that we, on our side, should learn from them those things which hitherto
have, rather, been lacking in our affeirs, especially the use of practical philesophy and an improved under-
standing of how 1o live. . . . Thelieve that if a wise man were chosen to pass judgment, not upon the shapes of
goddesses, but upen the excellence of peoples, he wonld award the golden apple o the Chinese . ... M. at
126.

107. Lovejoy, supra note 106, at 104-05 {quoting Isaac Vossius, Vararum OBservaTioNUM LIBER
(1685)); Nicoras ‘Trigaurt, Purchas His PiLgriMes (1625). Father Trigault wrote, “neither the [Chi-
nese] king nor his subjects ever think of conquering other nations. ‘They are content with what is theirs and
do not covet what belongs to others.” Id. at 104.

108, Ste, Lan et al., supra note 101, at 62 (“[Confucianism)] differs substantially from Wesrern philosophical
ways of thinking and behaving and is at the philosophical basis for the collectivist and power distance values
prevalent in China.”).
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nent.10? Neoclassical economists believe that society is best served by each individual and
corporation acting in his or her own selfish interests.110

Such western neoclassical economic thinking is diametrically opposed to Chinese Con-
fucianism and China’s historical social values and morals. Consequently, Chinese regula-
tors are unlikely to build their AML enforcement activities sround conservative
neaclassical economic theories. The Chinese long have feared the breakdown of general
ethical standards and the dangers of “unbridled individualization."111 Quite simply, the
Chinese Confucian Way views cthics and morals as intrinsic to all human behavior, in-
cluding economic and competitive endeavors.112

Many Chirese rightfully fear and believe “that the transition to a market-based econ-
omy has been characterized by behavior that is less than ethical and socially irresponsi-
ble.”1* Such fears and tensions epitomize a longstanding Chinese fear of “‘spiritnal
pollution,’ a term designed to suggest the extent of the damage wrought by decadent
influences from the West.”!!4 In response to such insecurities, fears, and tensfons, in
2005, Premier Hu Jinto “launched a nationwide campaign to promote a ‘harmonious
society,’ stressing the traditional Confucian values of moderation, benevolence, and bal-
ance, in an apparent effort to counter the sharpening social tensions caunsed by the eco-
nomic reforms.”115 In light of such ongoing developments, it seems safe to assume and
predict that China is unlikely to renounce its historic Confucian values and ideals in favor
of conservative neoclassical economic theories in interpreting and enforcing its AML.

2. Virtus, Morality, and Law in Chinese Culture

Since the firm and deep establishment of Confueianism more than 2,000 years ago, the
Chinese have strongly believed in the importance of morality and virtue in all walks of life,
including the political and social. China long has been “under the sway of the great Con-
fucian myth of the state, government by virtne.”16 Since a Confucian leader rules by

109. See Herbert Hovenkamp, Anfitrust Vielations in Securities Markess, 28 J. Core. L. 607, 609 (2003)
(*[Alntitvust has no moral content . . , .*); see alio Maurice E. Stucke, Better Comspetition Advocacy, 82 ST.
Jomn's L. REv, 951, 989 (2008),

110, See Horton, Coming Extinction, supya note 9, at 506 (“utility-maximizing consumers interacting amorally
with profit-maximizing businesses will lead to the promised land of allocative efficiency.”). Intetestingly,
Adam Smith did not share the neoclassical economists’ views that competition should be unfettered and
follow the maxims of Social Darwinism. Smith believed that "peaple are naturslly cooperative and sympa-
thetic, and that their self-interest namrally includes concern for others and their opinions.” Rosert C.
SoLoMaN, Ernics anp EXCELLENCE: COOPERATION AND INTEGRITY Iv Busivgss 86 (R. Edward Free-
man ed,, 1992). For Smith, “self-interest must always be kept in balance with benevolence and other moral
sentiments.” [Id, at 87.

111, See, e, SPENCE, supre note 29, at 17 (describing how Chinese scholars during the Ming Dynasty
“concluded that the corruption sprang from a breakdown of the general ethical standards . . . and from the
growth of an unbridled individualism.”). '

112. See, e.g., Romar, suprs note 91, at 668 (“As a virtue ethic, the Confucian Way governs sll aspects of
human behavior and ethics cannot be separated from any individusl activity.”).

113. Shafer et al,, supra note 39, at 268,

114, SPENCE, supra note 29, at 699. .

115. Farpank & GoLpMaN, supra note 19, at 468,

116, See id, ut 109, The authors add, “The central myth of the Confucian state was that the ruler’s exem-

plary and benevolent conduct manifesting his personal virtue {de) dvew the people to him and gave him the
Mandate,” Id. at 111,
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virtue of moral goodness, he or she must continually seek the moral approval of the Chi-
nese people.11? Confucius’s emphasis on the moral and ethical conduct of the roler and
his government was “different from anything in the West.”!18

Over the course of China’s history, the rule of Confucien virtue and ethics has tended
to trwmp the rule of law in Chinese political thought!!? In the early years of Confucian-
ism; the rule of virtue was opposed by “The School of the Law” philosophy and its follow-
ers, the “Legists.”12¢ The Legists taught that strict laws rather than Confucian virtue
should control the. people.12! Intense opposition to the Legist philosophy helped bring
the Han dynasty to power “and forever discredited the School of Law.”122

Under the Confacian rule of virtue, right conduct, not the law, allowed a Chinese ruler
to maintain power.1?? The Chinese ruler was accountabie “to a supreme moral force that
guides the human community.”12¢ ‘Thus, when China’s last great dynasty, the Qing, came
to power in the mid-seventeenth century, they recognized the need to “preserve the social
and political order of imperial Confucianism,” and “integrate [their] rule with Chinese
culture in mutual dependence.”125 As described by noted historians Susan Naquin and
Evelyn Rawskd, “[Ljuan was the disorder that could arise within the state, the community,
the househeld or the individual when ethical norms and correct ritaal were not followed.
The desire to promote order and prevent luan permeated Chlnese society from top to
bottom,"126

Following Confucian virtue and moral precepts, the Chinese have written their history
for thousands of years with “a moral purpose-—to warn contemporaries by holding up the

117. Id. at 154 (“Another strength of Confucian government lay in its constantly seeking the moral approval
of the people governed.”); id. at 52 (“Right conduct gave the ruler power.”).

118. Jd. at 52. Many Chinese scholars blamed the collapse of the Ming dynasty in the mid-seventeenth
century on “the extreme individualism and belief in innate moral knowledge that had been so popular in the
late Ming.” SPENCE, supra note 29, at 102

119. See, e.g., Castellucei, supra note 22, at 48 (arguing thac the “rule of virtue” “is an important concept in
the Confucian tradition of the art of government, as opposed to ruling by the force of the fow™); #. at 48, n.59
(“[Mn the general principles contained in the ‘T°ang Imperial Code of Laws of year 624, a fundamental rule of
government is that virtee and rites are the basis for the government, law and punishment are its instroments,
in & typical rule-by-law conception.” (internal quotation marks omitted)).

120. Se¢ KoTKER & FIrzGERALD, supra note 20, at 71,

121, See id. at 71-72.

122, See id. at 72. Although the teaching of the Legist School was eventually repudiated, “[ljegist thought
remained an influence in Chinese society. It made the law a hated word, and as a result, China developed no
civil law. Law was_confined to the criminal branch, where it retained much of the severity and cruelty of
Legist practice ... ft can be said that while later China adopted Confucianism as the ethical and moral basis
of society, it remmed some Legist concepts in the actual pmcuce of government.” .

123. Ser id. at 52. Confurcins is quoucd as saying; “[wlhen a prince's personal conduct is correct; his govern-

ment is effective without the i issuing of orders. If his personal conduct is not correct, he may fssue orders, but

they will not be followed.* CONFUCIUS, ANALECTS, supra note 95, ar 13.6. More recently, in 2002, in a
Resolution adopted in the Sixteenth National Congress of the CCP, the Consumnon of the CCP was
amenrded to inchide a reference to “combining the rule of law mth the rule of virtue.” See Castelluci, supre

note 22, at 47. :
124, Fameank & GoLDMAN, supra note 19, at 40. “Unlike a Western ruler’s accession . . . the Chinese

theory of Heaven’s mandate set up meral criteria for holding power » Id.

125. I at 154,
126. Id. {quoting Susan Naqumv & EveLys Rawskl, CHINESE SOCIETY v THE EIGHTEENTH CENTURY

92 (1987)); see alo KOTKER & FYTZGERALD, supra note 20, at 78 (“The reward of moral virtme was prosperity;
the penalty for vice was disaster.”).
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sad exa.mplé of past follies and vices and to encourage them with examples of virtue and
wisdom.” 27 Even today, “legitimacy in China is still tied to the idea that the government
should be the defender of a moral order.”!28

China's modern legal system today is still “a work in progress.”1? Over the past thirty-
five years, “China has engaged in what is perhaps the most rapid development of any legal
system in the history of the world,”#*® China amended its Constitution in 1993 as part of
its economic reform process and declared, “[tThe State practices a socialist market econ-
omy.”13! To help expedite its development as a global market pliyer, “China has been
making efforts to build itself into a country under laws that fit into the global market.”132

" In creating its modern legal system, China and its government understand that they
must not lose sight of China’s long history and culture, Within China today, therefore,
“[ilncreased commitment to the regularization that law brings exists side by side with a
system that remains susceptible to popular demands and appeals to popular morality and
local custom.”33 In other words, Confucian morals and ethics continue to be as valid and
important as ever to China’s rulers-and their legal and regulatory systems.

The Chinese long have believed that honoting and adhering to Confucian ethics and
morals will lead to a better and more harmonious society. Chinese core Confucian values,
such as fairness and justics in economic competition, while currently considered mushy .

127, XorxeR & FrrzGERALD, supre note 20, at 12, (“All history depended on the moral qualities of the
moenareh, ., , [i]f there were calamities, they resulted from the moral defects of the king or emperor. If there
was a recovery, it could be traced to the metit of the ruler, inspired by the teaching of the Sages. The result
of this moral precccupation in presenting historical record was to view the processes of human affairs as a
series of cycles: rise, splendor, decline, and fall.") I, at 14.

128. Pye, The State and the Individual, supra note 43, at 461, “[If there is a decline in moral standards, the
state is directly at fault.” K.

129, Pittman B. Potter, Legal Reforme in China: Institutions, Culture, and Selective Adaptation, 29 L, & Soc.
InQUIRY 465, 486 (2004).

130. Licbman, supra note 15, at 18. Professor Liebman further notes, “[tJhe Chinese legal system has been
findamentally transformed since 1978. At the beginm'ng of the reform era there were few laws or trained
personnel, Today, China has sophisticated legal institutions, thousands of laws end regulations, and the third
Jargeit number of lawyers in the world, ELaw has begun to regulate both state and individual behavior in ways
that were inconceivable.in 1978, Commitment to the rule of liw has-become an importan part of state
ideology and state legitimacy. Popular underswndmg of law has expanded dramaticeliy and the legal system
has become an important route for eddressing grxevances and resolving disputes.” /4.

‘131, Wang, suprz note 13, at 133.

132, I, “China's law reform program began in late 1978, at the Third Plenum of the Eleventh Central
Committee of the [CCP]. ‘The plemmn reflected & tentative policy consensus about the need to reform the
state-planned economy and build 2 legal system that wonld support economic growth . .. .» Potter, supra
nots 129, at 465, “The study of Chinese law has recovered and flowrished since the advent of reform in 1978,
aided substantially by rapidly legislating and the increasing use of law and .courts as political fornms.”
Jonathon Kinkel & William Hurst, Review Essqy-Access to Justice in Post-Mao China: Assessing the Politics of
Criminal and ddmisisrative Law, 11 . E, Asun S1UDS, 467 463 (2011)

133, Licbman, supra note 15, at 32,
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and soft by some American antitrust practitioners, scholars, and jurists,!3* are therefore
seen as non-negotiable cultural and social bedrocks for China’s future. 135

C. Wny CHINA 15 LIxELY TO BE GUIDED BY ITS Unnque ConNrFuciaN HisTory
AND CULTURE IN INTERPRETING AND ENFORCING ITS AML

Western scholars and critics today are urging China to follow conservative American
neoclassical economics in interpreting and enforcing its AML. In the words of former
U.S. Antitrust AAG Hewitt Pate, “U.S. and European officials have often approached
China like a recruiting prospect—as a new player to be won over to the U.S. or Enropean
styles of antitrust.”136¢ China's long and impressive history and culture, however, ensure
that China will do what it has done throughout its long history—chart its own course.?37
The proud Chinese will never allow themselves. to become “the tail of someone else’s
dog."138

This does not mean that China will stop studying and adopting western competition
regulation theories and ideas. It must be recognized that the western values of individual- -
ism and materialism “have recently penetrated Chinese society and arc having a great
influence on Chinese people’s everyday life, in particular, for the young generation,”129
Imported western values vie every day with traditional Chinese Confucian values for the
attention of the Chinese populace,!# It also is true that “the issue of individualism has yet
to be resolved in Chinese culture,”#1 China’s youth continue to demand greater rights
and freedoms.14? Consequently, as the world continues to flatten, there can be little doubt
that China will continue to assimilate numerous aspects of Western culture, 143

134. Ses, e.g., Horton, Coning Extinetion, supra note 9, at 505-507; Horton, Pairness and Anmtitrust, supra note
9, at 831-37. Again, it ig important to recognize that Adam Smith did not view such concepts as mushy. “In
1759, Smith begen his hook The Theory of Moral Sentiments by pointing to the narural humsn eapacity for
sympathy as the rule of all morality. . .. Frem [out] moral sentiments, we derive the general rules of justice
and injustice.” Larry Amhart, Darwinian Conservmtisns, in ParLosorHY AFTER DARWIN: CLassIC AND Con-
TEMPORARY ReADINGS 349, 350 (Michael Ruse cd., 2008).

135. China’s CCP recognizes how critical the ideals of fairness and justice, among others, are to building a
successful Socialist economy with Chinese characteristics, In May 2008, China’s State Council Information
Office publicly released a government whitc paper describing “the Chinese people’s struggles for democracy,
freedom, equality, and the building of a country under the rule of law.” ‘The State Council Info, Office,
China, China’s Efforts and Achievensents in Prowmoting the Rule of Law, 7 Crwasz J. Int’L Law 513, 513 (2008).
The government listed “fairness and justice” as critical to China’s foture, as well as “safeguerding market
order and achieving social fafmess and justice [in] establish(ing] an initial law regime for the socialist market
economy.” Fd. et 514, 517.

136. Pate, supra note 18, at 195,

137. See, .4, FAIRBANK & (GOLDMAN, supra note 19, ar 164 (“China’s modern ccononiy when it did develop
would be to a large extent in Chinese hands.”).

138. Jd. ac 322,

139. Lan et al,, supra note 101, at 62,

140. 1.

141. Pye, The State and the Individual, supra note 43, at 466. Professor Pye believed that in China, “[the
process of working towatd a new equilibrium in state-individua! relations is certain to be filled with tensions,
especially as officials sense the weakening of state anthority and the incressing role of the people.” I4

142. Lan et al., supsz note 101, at 62.

143. Some commentators have gone so far as to say, “[i]t seems that while the West is expericncing a trans-
formation in values from a self-oriented focus to a community-oriented focus. . . the reverse appears to be
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One must also consider China’s reputation for carefully analyzing all sides of an issue
and being ready to compromise to promote social harmony.!# A relevant example of such
flexibility “is reflected in the compromises regularly found in the laws and regulations that
govern competition and pricing in China.”145 Throughout their history, the Chinese have
“preserve[d] the most cherished aspects of their traditional culture by selectively adapting
elements of Western learning and technology to China's needs.”14¢ Therefore, it is likely
that China’s AML interpreration and enforcement in the coming decades will include a
blend of western and Chinese philosophies and approaches. _

‘Whatever ultimate philosophical blend China chooses, China will be guided heavily by
its Confucian traditions. Consequently, China’s future AML enforcement is likely to be
based on social, moral, and political, as well as economic, considerations.!®? These con-
siderations are likely to include a heavy dose of Confucian morals and ethics, as well as
broad social concerns.

As a starting point, China’s leaders believe that economic and social responsibilities
exist together and cannot meaningfully be separated.8 On September 15, 2006, then
Chinese President Hu Jintao described a harmonious Chinese society as one that “gives
full play to modern idess like democracy, rule of law, fairness, justice, [and other social
objectives].”14¢ Under this Harmonious Society policy, economic growth must be bal-
anced with tackling serious social and economic dislocations, including income inequality
between regions and within social groups, and potentially widespread corruption.1s0 Rec-

true for China, where greater emphasis is now being placed on the Western values of individuaiism and self-
awarcness.” I at 72-73.

144. See, e.g., FAIRBANK & GOLDMAN, mpra note 19, at 107 (“Unlike the philosopher's ideal of absolute
adherence to principle, the master of a gentry household is advised to think ahead, consider all sides, and be
ever ready to compromise,”); FrTzeorALD & KOTKER, suprz note 20, at 116 (“There arose that peculiarly
Chinese phenomenon, the ability to-hold two opposing theologin at the same time on the grounds that both
might be partly right. In any case, to the Chinese practice was much more important t.l:um theory.”™).

145. Kennedy, supra note 27, at 8,

146. SPENCE, supra note 29, at 216, Chinese respect for Western technological power always has blended
*with g yearning to retain some essence of Chinese culture.” Id. at 313, See alo id. at 224, “[in the years after
the Sino-Japanese War, a formulation become widespread that gave philosophical reassurance to those wor-
ried about che value of ‘self-strengthening’; ‘Chinese learning should retnain the essence, but Western learn-
ing be used for practical development . . . It affirmed that there was indeed a fandamental structore of
Chinese moral and philosophical values that gave continuity and meaning to civilization. Holding onto that
belief, China could then afford to adapt quickly and dramatically all sorts of Western prattices, and to hire
Western advisors.”

147. In the words of former Antitrust AAG Pate, “we should not be surprised if now-antitsust vabues find
expression in Chinese antitrust outcomes to a greater degree than is the case in the United States or Europe.”
Pate, smpra note 18, at 196 (emphasis added). Missing from Pate’s characterization of Chinese “non-antitrust
values® is that “[1]he history of the continuing debates as to antitrust legislation and regulstion reveals that
how people think about antitrust issues is generaliy tied to their undetlying assumptions and premisés, as well
as their implied valoes.” ‘Thomas J, Horton, Competition er Monopoly? The Implicitions of Complexity Seience,
Chaos Theary, and Bvolutionary Biology for Antizrust and Competivion Polity, 51 AwrrrrusT BuLy, 195, 201
(2006); see also Michael S. Tacabs, An Essay in the Nevwative Foundativns of Antitrust Economsics, 74 N.C. L. Rev.
219, 265 (1995) (“Choosing betiween economic theories is a5 much an act of politics as of science.”).

148, See, ez, See supra note 33, at L
149. See Harmonious Soriety, THE 17TH" NA‘I’IONAL CONGRESS OF ‘THE Commmrr Pm-n( oF Cama,

. (Sept, 30, 2007, 9:14 AM), hetp://english.peopledaily.com.cn/90002/92169/9221 16274973 b,

150, See, supra note 33, at 2, In 2004, when then Assistant AAG Pate visited Chinia, he recalled being told
by his hosts, “[ylon cannat understand China by visiting modern Beijing. You must see more rural areas
where many people are poor and need the benefits of economic gfowt]'h Pate, supra note 18, at 197.
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ognizing this, the CCP also issued a list of “Disharmonious elements in China (relevant to
corporations),” including the need for meral progress and “unequal income distribution
pattérn[s].”151

In addition, China aspires to create a unique humanistic legal system, “China’s legal
reforms aim to create a fair system that serves both to further economic development and
to address the rights and grievances of those left behind by such development. Ensuring
social stability requires that the legal system accomplish both tasks,”152

The Chinese government, as well as Chinese businesses and citizens, recognize that
Corporate Social Responsibility (CSR) will be critical to building a harmonious society
and will therefore continue to promote its development in China.1$3 The hope is that
“Confucian reciprocity can lead to a win-win business relationship and fair competi-
tion,”54 Completely antithetical to western ideas of aggressive and even cutthroat com-
petition, fair competition in' China essumes 2 harmonious business relationship between
eompetitors, as well as suppliers, customers, and partners.!5

. China is likely to continne honoring and following its Confucian traditions and morals
in building its-modern legal system and in interpreting and enforcing its AML. China
therefore will continue to encourage its business organizations to adopt and foliow Con-
fucian moral and ethical principles. “Business organizations can benefit from Confucian
ethics and Confucianism can provide the moral gnideposts necessary to overcome oppor-
tunism,”156 This Confucian approach will attempt to harmoniously balance the strive for

human virtue and profits, respectively.157

151. See, supra note 33, at 3. “Selected proposed actions (relevant to corporations)” also were sct forth,
including “social equity and justice as a basic condition of social harmony.” Id, In China, the terms equity
and justice are an important aspect of socialist ideals. Indeed, Kas]l Marx's original focus on poverty as the
driving foree for revolutionary dynamism ultimately shifted “from poverty to an equally objective desire for
equality and justice,” Kikhu Parekh, Homnab Arendt’s Critigue of Marx, in HANNAH ARENDTY: THE RECOV-
ERY OF THE Pusric WorLp 67, 93 (Melvyn A. Hill, ed,, 1979), China’s leaders have not forgotten that a
primay reason Mao Zedong and the CCP ascended to power was that China’s economic growth “had failed
td reach hundreds of millions of people.” Sez SPENGE, stpra note 29, at 431,

152. Licbman, supra note 15, at 31,

153, For an excellent discussion of the history of CSR in China, see Wang & Juslin, supra note 92, at
433-47. The authors argue that “the Western CSR. concepts cannot fit the Chinese market well, and CSR
concepts have to take Chinese cultural contexts into consideration to be widely disseminated in China and
understand better by Chinese corporations and society.” Id. ar 435.

154, 1. at 443,

155, Id, at 444.

156. Romar, supy note 91, at 672. Romar adds: “Confucianism provides the guidance necessary to manage
ethically the tension between self-interest and cooperation so necessary to the development and maintenance
of successfil and moral organizations.” Id

157. See Chan, supra note 95, ar 351, It is important to recognize that Confucianism does not attack profit-
mgking unless it is “for selfish purpeses and not for the good of the community.” Id at 350. Neoclassical
Ametican economics conversely follows conservative economist Milton Friedman’s view that the only societal
responsibility is to maximize efficiencies and to eatn profits (subject to complisnee with the rule of law). Sez
MLToN FriepmaN, CAPITALISM AND FREEDOM 133-36 (40th anniversary ed. 2002). For several recent
Western scholarly opinions differing with Friedman’s view, see LyNN STouT, THE SHAREHOLDER VALUE
Mvyra: How PUTTING SHAREHOLDERS FIRsT Harms INvESTORS, CORPORATIONS, AND THE PuBLIC
(2013); Justin Fox & Jay W. Lorsch, What Good are Sharebolders? Harv, Bus. REV., July-Aug. 2012,
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L China’s Emerging Approach to Interpreting and Enforcing
China's AML

_ Slowly but surely, American antitrust seems to be moving in the direction of more
aggressive antitrust enforcement!8 and away from the neoclassical Chicago School eco-
nomic theories that have dominated American antitrust enforcement since the 1980s.159
Welcome developments include, among others, influential’ American antitrust stholars
mounting aggressive attacks against exclusionary conduct by dominant firms;160 question-
ing the current delineation of relevant markets in antitrust cases;!6! recommending the
fostering of a moral component to antitrust crimes; 162 arguing for more aggressive regula-
tion of monopsonies;16? urging an increase-in our shared moral outrage over antitrust
violations;164 applying truly conservative economic models to limit the growth of concen-
trated private economic power;!¢ and proposing dramatically increased fines for cartel
violations,166 : :

This author previously has proposed applying evolutionary theories to structural and
behavioral antitrust issues.!$? This part discusses how China’s obeisance to traditional
Confucian morals, ethics, and ideals is consistent with the evolutionary theory. Looking
at both behavioral (IIL.A.) and structural competition (I[LB.) issues, it is recommended
that China continue to follow and apply evolutionary principles in interpreting and en~
forcing its AML.

158. See, e.g., Thomas J. Horton, The New United Stares Horizontal Merger Guidelines: Devolution, Evolution, or
Counterrevalution? 2 J. Eur. ComperiTion L, & PracT. 158, 158 (2011) (contending that the 2010 revisions
to the United States’ 1992 Horizontal Merger Guidelines “portend a potentially drematie and perhaps even
counterrevolutionary shift in the enforcernent visions and goals of the current [U.5. antitrust] Agencies, and a

ry £
. pmnomced convergence towards the EC's Guidelines on the assessment of horizontal mergers.”).

159. See, e.g., Forton, Fairness and Antitrust, supra note 9, at 825 (“Economics rules antitrust todsy. Jurists
and scholars favoring ‘consumer welfare’ considerations and disfavoring faitness considerations in antitrnst
are ascendant.”); Stucke, Reconsidering Antitrise’s Goals, supra note 68, at 56366 (discussing escendance of
Chicago School’s neoclassical economic theories in American antitrust jurisprudence since the late 1970s);
Markham, supra note 68, st 281 (“Post-Chicago antitrust theory departs from the Chicago School views
moatly arund the margins.”); Spencer Weber Waller, The Law and Economsies Virus, 31 Carpozo L. Rev.
367, 385 (2009) (“[M]any commentators urge we are all Chicago School now and that the Chmago Séhool has
absorbed most of the competing approaches.”).

160. See, e, Jonathan B, Baker, Exclusion a5 & Core Competition Concern, 78 Antiraust L. J. 527 (2013); C
Scott Hemphill & Tim Wu, Paralle] Exclusion, 122 YaLe LJ. 1182 2013). '

161, See, ¢.g., Louis Kaplow, Why (Ever) Define Markets? 124 Harv. L. Ruv, 437 (2010).

162, See, e.g., Maurice E. Stucke, Morality and Antitrust, 2006 CoLum. BUS L. Rev. 443 (2006} [herema&er
Snicke, Morality and Antitrust).

163. See, e.g., Maurice E. Stucke, Looking nt the Monopsony in the Mirror, 62 Emony L. ]. 1509 (2013).

164, See, e.g, D, Daniel Sokol, Cartels, Corporate Compliance, and What Pmmmﬂm Really Think About Arti-
#rust, 78 ArrrrrrusT L. J. 201, 216-19 (2012).

165, See, £.g., James W. Brock, Economic Power, Herry Simsons and & Lost Antitrust Vision ofEmmrm' Camemz—
#inm, 58 S.D. L. Rev, 443 (2013).

166. See, e.g., John M. Connor & Robert H. Lande, Cartels as Ratimal Business Strategy, 34 Cmmozo L.
Rav. 427 (2012),

* 167, See Horton, Fairness and dntitrust, supra note 9, at 823; Horton, Antityust Double Heliz, :apm note 9, at
615; Horton, Coming Extinction, supra note 9, at 469,
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A. Cuva’s EMERGING EVOLUTIONARY APFROACH TO BEHAVIORAL COMPETITION
IssuEs

Confucianism and Fair Market Conpetition

Although Confucianism “has had to weather [an] onslaught of criticisms,” many Chi-
nese believe that Confucianism has played a key role in helping Chins achjeve its global
economic successes.6® ‘T'oday, China and the CCP believe that “fair market competition”
is essential in “protecting the consumer and public interests, [and] promoting the healthy
development of the socialist market economy.”1¢¢ The CCP consistently has emphasized
“fairness and justice™ as keys to a successful socialist society,)’® Consequently, “[a] major
concern for Chinese competition policymakers has been the potential for ‘excessive’ or
‘malignant’ competition.”17! Confucian morality traditionally has decried selfishness and
greed “as an antisocial evil,"172 “Unbridled individualism” and a “breakdown of the gen-
eral ethical standards” have been viewed as a recipe for corruption and chaos.'”? Many
Chinese intellectuals long have been “appalled by the social evils of unbridled capitalism
and extreme individualism in the West.”'?* Such fears and concerns have catalyzed calls
for “policies that ensure all market participants have a level competitive field.”17s

Both Articles 1 and 5 of the 2008 AML specifically highlight and emphasize the need
for fair competition.!’6 Such pronouncements are consistent with “ftjhe Confucian ap-

168. See, e.g., Chan, supra note 95, at 347,

169. See Zhonghué rénmin ghnghégud fin 1ngduin & (hEARKTEERS) [Antd-Monopoly Law of
the People’s Republic of China} (promulgated by Standing Comm, Navl People’s Cong., Aug. 30, 2007,
effective Aug. 1, 2008) 2007 STaNDING Comm. NAT'L PEOPLE's CoNG. Gz 68, ch. IT, art. 1 (China).

170, See The State Council Info. Office, supra note 135, at 2.

171, HorToN & HUANG, supra note 1, at 10, See ako Bruce M. Owen, Sa Wen & Wentong Zheng, China’s
Competition Policy Reforms: The Anti-Monopoly Law and Beyond, 75 ANTITRUST L. J. 231, 247 (2008) {discussing
the widespread fear of excessive competition in China).

172, FAIRBANK & GOLDMAN, spra note 19, at 258-59, The authors explain, “[wjestern political thought
had built up the concept of interests—the personal desires and goals of individuals and groups in their inevita-
ble competition with one another. . . . Not so in China. Interests were by definition selfish, and Confucian
morality decried selfishness as an antisocial evil” 4 One of China's greatest novels, Go/den Lotus, which was
published anonymously in the early 1600s, can be read "as a moral fable of the way greed and selfishness
destroy those with the richest opportunities for happiness . . . \” SPENCE, suprw note 29, at 10.

173. See, e.g., SPENCE, supra note 29, at 17,

174, Fung, State Building, supra note 35, at 320; see afo Chan, supra note 95, at 350 (arguing that “[t]he
dangers of extreme capitalism riding roughshod over ethics are real”); Thomas B. Edsall, Our Broken Sucial
Contract, N.Y. Times (uae 19, 2013, 10:05 PM), htp://opinionator.blogs.nytimes.com/2013/06/19/our-bro
ken-social-contract/?_r=0 {discussing the view that “{clerporate America has abandoned its commitment to
the commonwealth over the past three decades, It no longer honors norms of fairness and equality . . . itis in
the economic sphere that American integrity has been eroded and its ideals corrupted.”).

175. Hongbin Cal & Qiso Liu, Competitin and Coriorate TM Avoidanee: Ewdmu Sfrom Chinese Industrinl
Firess, 119 Econ, J. 764, 794 (2009).

176. S2¢ Zhénghud rénmin gdnghégud fin Wngduan £5 4B A REMEEHES) [Ani-Monopoly Law of
the People’s Republic of China] {(promulgated by Standing Comm. Nat'l People’s Cong., Aug. 30, 2007,
effective Ang. 1, 2008) 2007 STANDING Comm, NAT'L PEOPLE'S CONG. Gaz 68, ch. II, art. 1, 5 {China).
(Anti-Monopoly Law of the People’s Republic of China Article § states, “Undertekings may, through fair
competition and voluntary alliance, implement concentration, expand business scale and improve their mar-
ket competitiveness accotding ta law.").
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proach, [which] suggests that one should adopt a proper focus towards the striving for
human virtue and profits, respectively.”17? _

On December 1, 1993, approximately fifteen years before the implementation of its
AML, China passed its Anti-Unfair Competition Eaw (AUCL).1”8 Enacted to help the
transition from a state-planned to a socialist market economy, the AUCL “was the first
landmark legislation regulating competition in China”1?® “The stated purpose of the
AUCL is to encourage and protect fair competition, prevent unfair competition practices,
and protect the legal rights and interests of business operators and consumers.”t80 The .
express and unequivocal language in both the AUCL and the AML shows how serious
China is about ensuring “fair competition.” A review of China’s recent China Competi-
tion Bulletins (CCB), published by China’s Competition Research Center, further drives

this home.18!

China’s objectives of competitive fairness on a level, competitive playing field are fully
consistent with evolutionary norms of fairness. Today, “evolutionary biologists, behav-
ioral economists, and legal and business scholars are coming to appreciate how fundamen-
tal and critical humans’ innate sense of fairness has been to our long-term evolutionary
and economic suctess.”182 We have evolved to care deeply about the fairness of exchange

177, Chan, supra note 95, at 351.

178, HIARRIS ET AL., supra note 1, at 331,

179. K. ]

180. J4. Article 1 of the AUCL states, “[tJhis Law is formulated with & view to safeguarding the healthy
development of [the] socialist market economy, encouraging and protecting fair competition, repressing nn-
fair competition acts; and protecting the lawful rights and interests of business operators and consumers.”
Zhonghud rénmin ganghégud fin bi zhéngding fingzhéng & (P A RIRIEF 7 EL F %) [Anti Unfair
Competition Law of the People’s Republic of China) (promulgated by Standing Comm. Nar'l Pecple's
Cong,, Sep. 2, 1993, cffective Dec. 1, 1993) 1993 STANDING ComMm. NAT'L PrOPLE's CoNe. Gaz, 92, art. 1
{China). Article 2 (AUCL) adds in part, “[a] business operator shall, in his market transsctions, follow the
principles of voluntariness, equality, fairness, honesty, and credibility and observe the generslly recognized
business ethics.” Jd. art, 2.

IB1. See, .5, Crmva ComeeTrrion BuLL. 1 (25th ed. 2013) (*The principles of openness and transparency,
fair competition, impartiality, and good faith are to be observed in government pracurement. China’s gov-
eriment procurement system provides general rules on competition, transparency, and fairness.”); CHINA
CoMPETITION BuLL, 2 (17th ed. 2012) (discussing how the new Rules on Retailing Fees were promulgated
“far the purpose of maintaining market order and fair trading and promoting the healthy developmént of the
retail industry”’); Cemva CompeTrTiON BucL. 1-(12th ed. 2011) (*The draft Internet Information Service
Rules contain 22 articles and prohibit Internet information services from engaging in conduct that may dam-
age the legal rights of their competitors and copsumers.”); CrNa CoMPETITION BULL. 1. (8th ed. 2011)
(The Service Codes for E-Commerce ‘Third Party Transaction Platforms forbid “imped[ing] the legitimate
interests of other business operators and consumers.”); CrHiNa CoMPETITION BurL. 5 (7th ed. 2011) (dis-
cussing the State-Owned Enterprises Research Project Conference and Academic Seminar, and observing

-that Chinese Competition Professor Xizoye Wang “noted that the AML should be equally applied v SOEs,

private enterprises, and multinational companies to promote Eir competition and improve the market econ-
omy system in China®); see alv CHINA CoMPETITION BULL, 4-5 (20th ed. 2012) (discussing MOFCOM's
conditional approval of Google’s scquisition of Motorola Mobility with the requirement that “Google must
honour Motorola Mobility's existing commitment to license its patents on fair, reasonable, and non-discrimi-
natory terms™). . ‘ .

182, Horton, Fairness and Antitrust, supra note 9, at 839-40; see ake Ebwarp O, WiLsoN, CONSILIENCE:
THE Unrry oF KNOWLEDGE 325 (1998) (“we are learning the fundamental principle that ethics is every-
thing”); Francis Fukuvamas, TrusT: THE SociaL VIRTUES AND CREATION oF ProseERITY 152 (1995)
(“We often take 2-minimal level of trust and honesty foi: granted and forget that they pervade economic life
and are crucial to its smooth functioning.”); Mark Bexorr & Jessica Pierce, WiLp JusTicE: THE MoRaL
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relationships,'8* and a moral sense of fairness is hard-wired into our brains.184 “Multidis-
ciplinary studies confirm ‘that most of us do have a bias toward cooperation and a readi-
ness to reciprocate-—-a sense of fairness.’”185

China's focus on fafr competition dramatically dlstmguxshes it from the United States.
In the United States today, “[flor many American jurists and scholars, the notion that
antierust and competition law should incorporate moral norme of falrness is anathema,”186
Many American-competition lawyers and economists today view fairness as a “non-anti-
trust vale,”187 The Chinese disagree,1% Ironically, while most commentators see China
gs racing to struggle and catch the United States in competition law, China has the poten-
tal to set a progressive leadership tone for antirust and fairness in the twenty-first
century.

‘What are some of the practical imphcauons of China follomng evolutionary norms of
" fairness in interpreting and enforcing its AML in the coming years? The first is that
China i likely to be. much more aggressive in addressing exclusionary competitive behav-
for than the United States has been over the last forty years.!8?

In the United Stetes, “[a]ntitrust commentators associated with the Clucago School
have long expressed deep skepticism about exciusion as an antitrust theory, particularly as
applied to dominant firm conduct,®1 In modern American jurisprudence, “[iJt is axio-
matic that predatory pricing cases are highly disfavored in antitrust . . . {and] it has become
virtually impossible for a plaintiff to win a predatory pricing case.”19!

Following Confucian ideals and evolutionary theory, Ching is likely to choose 2 differ-
ent path from the United States in regulating exclusionary competitive behavior. Both
Ching's AUCL and AML take dim views of predatory pricing, As an example, Article 11
of Chine’s AUCL prohibits businesses from selling goods below cost for the purpose of
forcing out competitors, except in severely limited circumstances,!®? Article 11 applies

Lives or ANMALS xii (2009) (“Cooperation, falmess, and justice have to be factored into the evolutiondry
equation in order to understand the evolutlon of social behavior in diverse species,”),

183, See, 0., MICHAEL SHERMER, THE MIND oF ‘THE MARRET! CoMPASSIONATE APes, COMPETITIVE
Hunang, anp Orrer TaLes rrom EvoruTioNnsry Economics 176 (2008); BExowr & PIERCE, supra note
‘182, at 134 (“Qur informed guees would be that justice and a sense of fairness have evolved out of the more
basic repertoire of cooperative and altruistic behavior.”). .

184, Ses, e.g;, SHERMER, supra note 183, at 113 (*The mora! sense of falmess is hardwired into our brairu
and is an emotion shared by all people and primates tested for it.").

185, Horton, Fafrness and Antitrust, supra nots 9, at 841 {quoting PETER CORNING, THE FAIR SOCIETY AND
THE PursurT OF SoCIAL JUsTICE 196 (2011)).

186, Horton, Fairners and Anthrust, supra note 9, at 823-24,

187, Ses Pate, supra note 18, at 196,

188. Seventh Circuit Jodge and former acedemie Frank Easterbrook hes asked, "{wjho says that competition
is supposad to be fait?” Fishman v. Estate of Wirtz, 807 F.2d 520, 577 (7th Cir. 1986) (Easterbrook, J.,
concurring in part and dissenting in part). The simple answer to Judge Ensterbrook’s question may be more
than e billion Chirese,

189, Exqlusion “encompass[es] both the complate foreclosure of rivals of potential entrants and conduct that
disadvantages rivals without necessarily inducing them to exdt.” Baker, suprs note 160, at 527 n.1,

190. I, st 528, Professor Baker adds, "[e]:mlus:onary conduct ls commonly relegated to the periphery in
contemporary antitrust discourse, while price fixing, market division, and other forms of collusion are placed
at the core of competition policy.” Id. at 527.

191, Horton, Fairness and Antitrust, supra note 9, at 853, .

192, Zhanghud rénmfn gdnghégud fin b zhéngding fingzhéng & (R4E A RARIBRFIEMESRE) (Anti

Unfair Campetition Law of the People’s Republic of China) (promulgated by Standing Comm. Nat'l Peo-
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even where “the undertaking in question does not have a dorninant position,”!%3 Nor does
Article 11 require “the existence of negative effects on competition."1%+

Similarly, China’s National Development and Reform Commission (NDRC) Anti-
Price Monopoly Laws, promulgated in accordance with China’s AML, have the goals of
protecting fair market competition, and safeguarding the interests of the consumers and
the public.’¥ The Rules forbid “price monopoly conduct,” including any use of pricing
means by an undertaking with a donunant market position to eliminate or restrict market
competition.!%¢

Importantly, neither the AUCL nor the AML and its accompanying rules appear to
require a showing of anticompetitive intent in carrying out exclusionary pricing or other
conduct,?? Nevertheless, proof of anticompetitive intent is likely to carry great weight
with China’s AML regulators and courts, as such intent is inconsistent with the overall
tenor of the AML and China’s Confucian traditions. Such a policy accords with evoln-
tlonary theory and economics, which urges that antitrust regulators should pay increased
attenition to bath evolutxonary niorms of fairness and anticompetitive Intent in emclusmnary
cases, 198

" Western critics undoubtedly will argue that China is jumping onto 2 shppery slope in
seeking to evaluate such subjective factors ss competitive fairness and enticompetitive in-
tent in interpreting and enforcing its AML,!% They will characterize such notions as
hopelessly subjective and lacking any meaningful economic guidence,200

The Chinese, as they have done to date, should resist such criticisms, Through their
long history, which has included numerous invasions and intrusions by outsiders, China
has learned that human predatory behavior can be shockingly and unconscionably real and
dangerous.® In the words of Harvard psychology Professor Steven Pinker, “[b]uman
nature accommodates motives that impel us to violence, like predation, dominence, and

ple’s Cang., Sep, 2, 1993, effective Dec. 1, 1993) 1993 STANDING Comm. Nat's PropLe's Cone, Gaz. 92,
art, 11 (China), . .

193, HARRIS ET ALy wpm note 1, at 339

194, Id.

195, Sus Zhanghus rénmin gdnghégué fin ngduin & (4R ABRIEERS) [Ant-Monopoly Law of
the People’s Republic of Chins] (promulgated by Standing Comm. Nat'l People's Cong., Aug. 30, 2007,
effactive Aug, 1, 2008) 2007 STanDING Comm, Nar's Prorre's CoNg. Gaz 68, ch. IT, are. 1 (China).

196, Id. art 3. Ser also id, art, 6 (*Undertakings with dominant market positions shall not abuse their domi-
nant provislons to climinate or restrict competition.”); #4. att. 17(2) {“Undertakings [with] dominant market
positions gre prohibited from. . . [s]elling products at prices below cost without any justification),”

197, Ses, £z, HARRIS ET AL, supr7 note 1, st 339 ("Ardele 11 [of the AUCL] dore not require the existence
of negative effects on competition. In addition, the ‘purpose of foreing out competivors” may be implied from
the conduct of below-cost selling.").

198, See Horton, Falrnes and Antitrust, supra note 9, at 845-51; Horton, Antiirust Double Hellx, supra note 9,
at 654-55; Maurice E. Stucke, I Intent Relevant?, 8 J. L. Econ. & PoL'y 801 (2012) {hereinafter Stucks, Jr
Intent Relpvant?), .

199. For a detailed discussion of “the case ngainst fairness” in antitrust, see Horton, Faimes and Annm,
suprz note 9, at 829-35,

200. See id. at 831,

201, In Nanjing, for example, durmg the Japanese invasion in World War I, “there was no transcendental
moral code . , . [and) Chinese were lilled in every conceivable manner, including being crucified, savaged by
dogs, bayoneted to save ammunition or beheaded.” BURLEIGH, mprs note 36, at 19,
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vengeance. . . . When an opportunity does arise to eliminate a hated opponent with little
danger of reprisal, a Darwinian creature will seize on jt."20?

Unlike America’s Chicago School, the Chinese do not accept that a rational competitor
will never engage in predatory economic conduct against a rival unless jt can receive full
recoupinent of its costs later on.20 Evolutionary theory provides support for such a view.
Professor Pinker has pointed out how predatory violence in human societies is often
irrational.204

In his seminal article on social norms and roles,205 Professor Cass R. Sunstein explained

_how “[] good deal of governmental action is self-consciously designed to change norms,
meanings, and or roles, and in that way to incresse the individual benefits or decrease the
individual costs associated with certain acts.”2% Governments and regulators often em-
ploy enphemisms, such as “the reframing of a harm in words that somehow make [a harm-
ful act] feel less immeoral,”207 Displacement of responsibility, derogating the victim, and
moral distancing additionally can be employed to justify harmful acts.08 -

" Employing economic terms and phrases like consumer welfare, efficiencies, recoup-
ment, end “protecting competition—not competitors,” Ametica’s Chicago School has suc-

cessﬂﬂly established amoral norms justifying and encouraging dangerous predatory and
exclusionary economic conduct.20? In changing America’s moral norms, Chicagoans have

202 STEveN Pivkes, THE BETTER ANGELS oF Our NaTURE: WHY VioLence Has DecLiven 483, 487
(2011).

203. Eg,, Brooke Grp. Ltd. v. Brown & Williamson Tobacco Corp,, 509 U.S. 209, 222-24 {1993) No
recovery for predatory pricing under Section 2 of the Sherman Act on primary-line price discrimination

" under the Robinson-Patman Act without 2 showing “thet the competitor had a ressonable prospect, or under
§ 2 of the Sherman Act, a dangerous probability of recouping its invesunent in below-cost prices.”).

204. See PavkeR, supra nots 202, at 511, Professor Pinker explains, “[Ghongh predatory violence is purely
practical, the human mind does not stick to abstract reasoning for long. . . . As scon as the objects being
proyed upon take protective measures in response, emotions are likely to run high. . . . In these cases the
predator’s state of mind may shift from dispassionate means-ends analysis to disgust, hatred, and anger. As
we have scen, perpetrators commonly anslogize their victims to vermin and treat them with moralized dis-
gust. Or they may see them as existential threats and treat them with hatred, the emotion that, as Aristotle
noted, consists of a desire not to punish an adversary but to end its existence.” IZ. Professor Pinker contin-
ues, *[tJhere is a second way self-serving biases can fan a small flame of predatory viclence into an inferno.
People exaggerate not just their moral rectitude but their power and prospects, a sub-type of self-serving bias
called posidve illusions,” Jd. .

205. Cess R. Sunstein, Socia! Norws and Secial Rules, 96 CoLum. L. Rev. 903 (1996).

206. Id. Professor Sunstein adds, “[tJhus government might try to inculeate or to remove shame, fear of
which can be a powerful deterrent to behavior. The inculeation of shame operates as a kind of tax; the
removal of shame might be seen as the elimination of a tax or even as 3 kind of subsidy.” J.

207. PINKER, supra note 202, at 565 — 66, See alo George Orwell, Politics and the English Language, How.
ZoN, Apr. 1946, at 252 (describing how govemmem can cloak atrocities in bureaucratese) :

208. Ser PINKER, stipra note 202, at 566-68.

200, Antitrust Double Helix, supra note 9, at 622 669; see Cmngmncum, supra note 9, at §17-21; John B.
Kirkwood, The Essence of dntitrust: Protecting Consumers and Small Supplicrs from Anticompetitive Conduct, 81
Foropam L. Rev. 2425, 2469 (2013); Robert . Lande, A Traditional and Textualist Analysis of the Goals of
Antitrust: Efficiency, Preventing Theft from Consumers, and Consumer Chatre, 81 ForDHAM L. REV. 2349, 2402 -
2403 (2013).
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allowed dominant firms and monopolies to behave unfairly while taking “detached, amoral
stance[s]) towards [their] harmful act[s].”210

Ta their credit, the Chinese are choosing an evolutionary path, rather than a neoclassi-
cal economic one, in seeking to-instill and promote evolutionary norms of fairness in
economic competition. The Chinese are to be applauded for following their noble Con-
fucian traditions in seeking to discourage anticompetitive exclusionary and unfair conduct
by compentors. ' -

2. Confician Btbics and Morals and Corporate Social Responsibility

Recent antitrust scholarship has addressed the evolutionary importance of morals and
ethics and their importance to futre antitiust enforcement.2!! Morality and ethics are
crucial to our ability to build and maintain exchange markets.2!? Recent snthropological
research shows that “moral norms across the world cluster around a small number of
themes,”213 In the simple words of noted evolutionary biclogist Edward O, Wilson, “we
are learning the fundamenta! principle that ethics is everything,"24 '

While Chicago School adherents in the United States believe that antitrust is amoral
and should include:no moral components,215 recent scholarship has urged that'it is time to
reincorporate morality into America’s antitrust laws.2t6 Fortunately, societal concern for
ethical behavior appears to be on the rise today.21? “Over the past fifteen to twenty years,
there has been increased academic and practitioner interest in and concern with ethical

210. PrvreER, suprs note 202, at 495, “Even in matters when no reasonable third party can doubt who's right
and who's wrong, we have to be prepared, when putting on paychological spccmcles, to see that evildoers
always think they are acting morslly.” I, at 494,

211. Sez, e.g., Coming Extinction, stipra note 9, at 508-14; Morality and dntitrust, supra note 162, at 505-23,

212. See Consing Extinction, supra note 9, at 510; Ricuarp LEAReY & Rocer Lewny, Orenvs REconsmD-
ERED: [t SEARCH OF WHAT Maxes Us Human 350 (1992) (discussing how the social skill of cooperation
evolved into “a set of rule of conduct, or morals, an understanding of right and wrozig in a complex social
system™); Joseph Heinrich et al.,, Markets, Religion, Comemumity Size, and the Evolution of Fairness and Punish-
ment, Scx,, Mar. 19, 2010, at 1484 (discussing the imporrance of ethical norms in building societies).

213. PINKER, supra note 202, at 624,

214, WiLsoN, supriz note 182, at 325, Wilson adds, “fiJuman social existence, unlike animal social:ty,
baged on the geneuc propensity to form long-term contracts that evolve by culturc inta rmoral precepts and
law. . . have discovered which covenants are necessary for survival, and we have accepted the
necesslty uf secunng them by sacred oath,” Id. ot 325 — 26.

215, See generally PONKER, supra note 202, Professor Pinker observes, *[tlhe unease with which we read these
rationgfization [by wrongdoers] tells us something about the very act of donning psychelogical spectacles. . . .
[In the attempt to understand harm-doing, the viewpoint of the scientist or scholar uvcrhps with the view-
point of the perpetrator. Both take a detached, amoral stance toward the ha.rmful act. ; . . The viewpoint of
the moralist, [however], is the viewpoint of the victim.” £ at 495.

216, See, ¢, £ C'ommg Extingtion, supra note 9, at 514 ("We need explicit ethical codes to rein in the inexora-
ble temptations in business to win by any means possible. . . . Only through such a morals-based evolutionary
biology and ethics approach can we hope to emphasize tlmt we will not tolerate anticompetitive actions that
trammel the competitive pracess.”); Sokol, supr# note 164, at 216 - 219 ("Morel outrage and shame have 2
place in cartel enforcement as it creates its own form of deterrence.”); Morality and Autitrust, supra note 162,
at 546-47 (“Although antitrust scholars, policymakers, enforcers, and courts have d:voroed morality from
antitrust, . . . it is time to bring morality into the debate.”).

217. See, e.g, Ge & Thomas, supra note 30, at 190 (“Societal concern for ethical behavior is also on the

se.”),
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fssues fn business,"2!8 One advantage of such societal concerns is that “[a]lthough devel-
oping a moral norm and educating society about it may have high fized costs, once that
moral norm is internalized, self-policing reduces enforcement costs,”21?

The Chinese do not view competition or their AML s amoral. “Mandarins were
steeped in Confucian ethics and 4 code of moral values intended to maintain order and
hierarchy in society by eliminating the opportunity for peaple to disturb the 2o (interac-
tlon of natusal forces).”220 Indeed, many throughout Ching and Asla are proclaiming the
importance of Asian values while seeking to resist “the moral failings of Western socie-
tles,"22i While American antitrust yegulators and eourts simply have accepted and em-
braced the amorality of our antitrust laws, the Chinese have sought to “sharpen the.rigor
of the intellectual tools needed to analyze the efficacy and morality of political actions,”222
including the interpretation and enforcement of their AML laws,

While neoclassical economists may cringe at the idea of & fair and orderly marketplace,
the Chinese embrace such a concept as part of their Confucian moral traditions. There-
fore, we should not be surprised to see repeated references in Chine’s AML and competi-
tion regulations to a “socialist market economy” that includes a "united, open, and orderly
market system,”223 The AML also requires state-owned enterprises to act “in good faith,
with strict self-discipline, [and] subject themselves to the supervision from the to public
supervision."22¢

Rather than viewing business and commercial morality and ethics as an impediment to
creating consumer welfare, the Chinese believe that CSR can enhance the global compet-
tiveness of China's businesses.?25 Today, “CSR is becoming a tool for improving the com-

218. Singh ctal,, supre note 49, at 86, The authors add, “[t]he number of journals and conferences related to
ethics has also increased significantly, and ethics tracks are now common ut most business conferences, Busi-
negs ethics [s a topic of concern to the general public as well. In the past few years, . . . the American public -
has become interested in and concerned with the condition of corporate ethics. Thla Inereased interast in
ethics is & worldwide phenomenon.” I

219, Morality and Antitrust, supra note 162, at 514, See alo Fairness and Antitvust, supra note 9, at 845 (*Our
potentiaf for intense shared moral outge can encourage better behavior and falrness in soclel dealings.).

220, Menzrzs, supns note 87, at 50,

221, FAIRBANK & (GOLDMAN, stipre note 19, at 431, Sez also Civllity, supra note 55, at 763 (Voices in China
“now are proclaiming chat ‘Aslan values’ are different from Western ones, and that economic growth can
accur without the individualism assoclated with pluralistic democracy.”).

222, SPENCE, suprs note 29, at xe.

223, See Zhonghud rénmfn gonghégus fin lingduin @‘PAE#*HIEM) {Anti-Monapoly Law of
the People’s Republic of China) {promulgated by Standing Comm. Nat'l People's Cong., Aug. 30, 2007,
effective Aug. I, 2008} 2007 STanDING Comm. NAT'L PEOPLE'S CONG, GAZ 68, ch. IT, art. 4 (China).; s
also Jd. art, 11 (Industty essoclation ehall improve self-diecipline in the relevant industries, lead the undertak-
ings in the relevent industrles to compets in sccordance with laws and maintain the orders of market
competition”),

224, And-Monopoly Law of the People’s Republic of Ching, 2007 STaNDING Comm. Nat'L PEOPLE'S
CoNG. (3, 68, art. 7; see alw Pearson, supra note 62, at 312 (discussing Chine’s regulatory “preference for

_ ‘orderly’ competitlon™); Jd, at 314 (discussing how the Chinese “contitiued to regard unfettered competition
as harmful and declded accordingly that competition in strategic, state-owned industries should be 'or-

detly’”). Professor Pearson additionelly observes, “[a] major CCP statement on the economy issued in 2003
reiterated that the state should ‘restrain disorderly competition,’ a goal voiced repeatedly in statements by
regulators in both network industries and financlal services.” Il

225, Eg., Wang & Juslin, supra note 92, at 437 (“The Chinese government, enterprises, and soclety heve
realized that developmg CSRis anm:pommt contibution to building & harmonious saciety, and have taken a

- series of positive actions to promote its development in China™),
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petitiveness of the Chinese enterprises in the global market.”2?¢ Consistent with the
morality requirements of China's AML, China's 2006 PRC Company Law similarly re-
quites that “a company shall sccept social responsibility, and not only comply with the
laws and administrative regulations, but also observe social morelity and business
ethics,227 ,

‘The western proponents of neoclassical economics may belittle China’s efforts to im-
pose morality and ethics upon its businesses. But in following evolutionary theory in
drafting its AML's requirements of fairness and ethical behavior, China may be onto
something. Rather than turning a blind eye to predatory and exclusionary conduct by
dominant firms, as the United States has done, it seems thet China recognizes that mo-
nopolies and dominant firms can and must be controlled, -In the words of Steven Pinker,

Dominance is an adaptanon to annrchy, and it serves no purpose in a society that hes
undergone a civilizing process or in an international system regulated by agreements
and norms. Anything that deflates the concept of dominance is likely to drive down
the frequency of fights between individuals and wars between groups, That doesn’t

_ mean that the emotions behind dominance will ever go away—they are very much a
part of our biology—but they can be marginalized.228 ,

China and its AML deserve substantial praise for seeking to marginalize economic domi-
nance and unfair exclusionary and predatory behavior by adhermg to Confucian ethical
and moral norms,

B. Cumna’s EMERGING EVOLUTIONARY APPROACH TO STRUCTURAL COMPETITION
Issuns - :

China’s recent 2011 census estimated that China has approximstely 1.34 billion people,
or nearly 18 percent of the world's population.22® This population is dispersed through-
out a vast nation that is still far from being a fully integrated or homogeneous country.?30
While many westerners may view China as fairly homogeneous, China actually is a nation
of tremendous economic diversity and variation, “China’s vast expanses [have] allowed for
endless variations in such areas as pace of economic change, types of lineage organization,
efficiency of trangportation, religious practices, sophistication of conuherce, and patterns
of land use and landholding."251

Economic scholars have identified nine historic economic regions thhm China, each
embracing parts of several provinces, and having a core “defined by heightened economic
actmty in major cides, high populatmn density, and comperatively sophisticated transpor-

226, Id. )
227, 4. at 438, Cf Edbrasn, supra note 30, page 437 (arguing thet coxporations should “differentiate them-

selves from their competitors on the complex mhp of morality by building their own moral identity”).

228, PONKER, suprs note 202, at 528,
229, Ses NaTronaL BUREAU OF STATISTICS oF CHINA; COMMUNIQUE OF THE NATIONAL BUREAU OF

SraTsTIos OF ProPLE's RepuBLIC oF CeNa ON Major Ficuais or ‘rize 2010 Poruration Census(1]
(No. 1) (2011); NaTIONAL BUREAU OF STATISTICS OF CHINA, COMMUNIQUE. OF THE NATIONAL BUREAU
OF STaTISTICS OF PEOPLE'S REPUBLIC OF CHINA ON MaJor FIGURES OF THE 2010 Pom'non Cm-
sus(1] (No. 2) (2011).

"230. Ses, e.g, SPENGE, supra note 29, at'90.
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tation networks,*232 “[E)ach core was surrounded by a periphery of less populated and
developed aress.”233 Ifistotic tensions between regional and central authorities and of
crosscutting bureancratic lines has added to such regional economic diversity.23+

China’s dazzling economic diversity is further fueled by the entrepreneurial spirit of its
citizens, In China’s bustling cities, vast numbers of small businesses exist alongside the
towers of indusirial and corporate giants. The excitement of a thriving and diverse econ-
omy fills the air. In 2012, China overtook the United States to become the biggest trad-
ing nation in the world, 2% '

Unlike the United States, where growing economic consolidation seems to be a general
rule,236 Chinese economic reforms since the late 1970s have actually strengthened a trend
in China towards economic decentralization, 37 “Official statistics indicate that market
concentration ratios in China have been unusually low when compared to both developed
and developing countries,”238

A number of scholars credit China’s industrial decentrahzanon “with creating the con-
ditions for China’s economic success since the late 19708, Yet, many western critics
heavily criticize China’s economic decentralization and low market concentration ratios.
They decty Chinese industry as economically inefficient,?® lacking in scale economies,4!

232, Id. at 91,

233, I,

234. Id, at 524 (Professor Spence adds that when the CCP took power, such tensions “which had in various
ways plagued China since the lai2 Ming dynasty, were not going to be eradicated in any simple way").

235, Haley & Haley, suprs note 73 (The authors additionally abserve, “[s)ince 2000, the vaiue of Chinese
exports [have] more then quadrupled. In 2009, China surpassed Germany to become the world's largest
exporter. In 2010, it overtook Japan to become the second-largest manufacturer, and its foreign-exchange
reserves became the largest in the world.”).

236, See generally WALTER A, ADams & James W, Brock, Tie Broness COMPLEX: INDUSTRY, LaBog,
AND GOVERNMENT 1N THE AMERICAN Economy (2d ed, 2004); Barry C, Ly, CorvERED: THE NEW
MonNoPOLY CAPITALISM AND THE Economics oF DesrrRucTiON {(2010); Tep NACE, GANGS OF AMERICA:
THE RisE OF CORPORATE POWER AND THE DIsasLING OF DEMOCRACY 100 (2005) (discussing the “rapidly
aceelerating trend to concentration” as a result of a “lenient policy on mergers”); KennveTe M, Davipson,
MecamercERrs: CorroraT: AMERICA’S BrLLION-DoLLar Taxeovers (2003),

237. Ses, e.g., Zheng, supra note 18, at 656; Yingyi Qian & Chenggang Xu, Why China’s Ennomic Reforms
Differ: The M-Form Hieravely and Eniry/Expansion of the Non-State Sector, 1 Econ, TransITION 135, 145 — 47
(1993% Yingyr Qran,-Tersuva KaTaoka & Barry R. WEmMNGAST, CrmNa's TRANSITION TO MARKETS:
MARKET-PRESERVING FEDERALISM, CHINESE STYLE 10-21 (1995).

238. Zheng, supra note 18, at 659, 710 (Professor Zheng adds, “[bietween the mid-1980s and the mid-1990s,
the average market concentration ratia for the largest one hundred firms in various sectors hovered between
ten and sixteen percent. In the mid-1990s, in eighteen out of thirty-nine major sectors, the largest eight firms
in each sector accounted for fess than ten percent of the market shave . . . [MJost of China’s industries, with
the exception of the monopely industries, are characterized by small-scﬂle firms and low market concentra-
tion ratios”)) see a0 Kennedy, suprs note 27, at 26-27 (discussing the low concentration “by international
standards” for “many . . . industries in China®); Mirnan Per, CHiNa's TrarpeD TRANSITION: THE LiMrrs
OF DEVELOPMENTAL ATrTOCRACY 258 n.148 (2006) (citing Q1 Lunone, Economic STupies on MoNop-
OLIES IN CONTEMPORARY CHINA 146-48 (19993).

239, Zheng, supra note 18, at 657; see abo Qian & Xu, supra note 237, at 152-56 (arguing thae China's
decentralized industrial steacture allowed flexibility and opportunities for regional economic experiments,
which helped spur the emergence of China’s theiving non-state economic section); Jean C. Oi, Fiseal Refors
and the Ecomomtic Foundation of Lecal State Cooperation in China, 45 WonLD Pok. 99, 102 (1992} (discussing
how China’s economie reforms encouraged local development).

240. Ser, e.g., Haley & Haley, supra note 73 (“The state has willingly paid the price of economic inefficiency
to accomplish political, social, economic, and diplomatic gosls”); HOWELL ET AL, suprg note 1, at 90 (“Chi-
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and plagued by excess capacity.2#? One scholar even has argued that “a compelling expla-
nation for the widespread faifure of Chinese price cartels is the extremely low concentra~
tion of production in Chinese industries.”24?

Industrial decentralization and deconcentration in China is not an accident. It is un-
doubtedly true that China is still plagned by concentrated SOEs?** which it must con-
tinue to reform and deconcentrate. On the other hand, China continues to show a keen
interest in protecting the long-term health and economic oppartunities of smaller com-
petitors.2%5 As an example, AML Article 15(3) expressly exempts from its coverage mo-
nopolistic agreements if their aim is “improving operational efficiency and enhancing the
competitiveness of small and medium-sized enterprises.”246 Other sections of China’s
AMIL. show a similar solicitude for the health and well being of smaller Chinese business
enterprises.?¥? While the United States during the 1980s was zealously implementing

" Chicago School economic theories allowing massive economic consolidations,248 the Chi-

nese policymakers have expressed concern that in many domestic industrial sectors, Chinese enterprises are
too small to achieve the economies of scale necessary to complete internationally on an equal footing with

_ large foreign enterprises”).

241. See, ez, Haley & Haley, supra note 73 ("Production came mostly from small companies thar possessed
10 scale economies”); ZHENG, supra note 18, at 659 (“The duplication of industries at the provincial level and
the resulting low economies of scale led to generally low market concentration ratios in China™).

242, See, e.g., Haley & Haley, supra note 73,

243, Kennedy, supra note 27, at 26.

244. A discussion of Chinas SOEs and China’s ongoing efforts to reform and rein them in i3 beyond the
scope of this article.

245, See, e.g., Horton & Huang, suprz note 6, at 101,

246. See Zhonghui rénmin gdnghégud fin 15ngduin ff GRARRFEERS) [Ant-Monopoly Law of
the People’s Republic of China] {promulgated by Standing Comm. Nat'l People’s Cong., Aug. 30, 2007,
effective Aug. 1, 2008) 2007 STanpivg Comm. NAT'L PEOPLE's CoNg. GAZ 68, ch. I, art. 15(3) (China).

247. See, e.g., id. arts. 1 (protecting fair market competition), 4 (protecting open and competitive markets), 5
(protecting fair competition), 6 (forbidding dominent underrakings from abusing their tarker positions “to
eliminate or restrict competition™), 11 (allowing trade associations to “maintain the order of market competi-
tion™), and 17 (forbidding numerous specified abuses of dominant market positions). China is not alone in
recognizing the importance of protecting competitive opportunities. South Africe's Competition Act of
1998, for example, states that one of the purposes of its competition law is “to ensure that small and medium-
sized enterprises have an equitable appottunity to participate in the economy.” Competition Act 89 of 1998
§ 2(e) (5. Afr.). Tronically, in its Aid to Small Business Act, the United States Congress stated, “[tJhe essence
of the American economic system of private enterprise is free competition. Only through full and free com-
petition can free markets, free entry into business, and opportunities for the expression and growth of per-
sonal initiative and individual judgment be assured, ‘The preservation and expansion of such competition is
basic not only to the economic well-being but to the security of this Nation. Such security and well-being
cannot be realized unless the actual and potential capacity of small business is encouraged and developed. Itis
the declared policy of the Congress that the Government should aid, counsel, assist, and protect, insofar as is
possible, the interests of small-business concexns in order to preserve free competitive enterprise.” 15 U.5.C.
§ 631 (2010). SR

248, See generaly How THE CHICAGO SCHOOL OVERSHOT THE Mark: THE ErfecT OF CONSERVATIVE
Economic Anavysis oN U.S. AntrrrusT (Robert Pitofsky ed., 2008).
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nese were aggressively encouraging local government support of grass-roots enterprises?4®
and working to develop independent zones of enterprise.230

More recently, in 2010, former Premier fiabao Wen announced that China was going
to accelerate the reform of monopoly industries to further encourage and promote fair
competition among private- and state-owned enterprises.?! Indeed, “[p]ressure to in-
crease market competition for China's state-owned enterprises has come from the highest
levels of government.”252 :

At the same time, however, the Chinese government has repeatedly made it clear that it
does not wish to allow excessive, harmful, unfettered, or unfair competition.?53 The Chi-
nese government unashamedly and unabashedly has announced its intentions to “develop
a united, open, competitive, and orderly market system.”25 A major CCP statement on
the economy issued in 2003 reiterated that the state should restrain disorderly competi-
ton.255 As previously discussed, such objectives mesh with traditional Confucian notions
of a harmonious and fair society,

Such policies and ideals deeply trouble some conservatve competition scholars.256
They see China as following the “wrong turns by U.S. antitrust policy in the past,”257 Are
the Chinese really so misguided in seeking to guard entrepreneurial opportunity and en-
hance fair competition on a level playing field? Maybe not. At least one study has posi-
tively shown “that for non-state-owned Chinese firms, corporate ownership dispersion is

249, Sz, £.g,, FAIRBANE & GOLDMAN, styprvr note 19, at 408. (Ching’s then Premier Deng Xiaoping saw
such enconragement of simall business enterprises as part of a program of reforms called "Socialism with
Chinese characteristics.”) A key goal was to adopt Western technologies and economic methods “while still
maintaining the traditional Confucian state and values.” I Indeed, simultaneonsly with such economic
reform programs, the CCP issued *a blanket condemnation of what was called ‘spiritual pollution; a term
designed to suggest the extent of decadent influences from the West.” SyENCE, suprs note 29, at 699.

250, See SPENCE, suprs note 29, at 732, Gavin Menzies notes that “[tthe Chinese were always careful to
respect local sensibiliries.]” MENzIES, supra note 87, at 133,

251, See Kexin Li, Antitruse Complimnce Progras in China: Experiences fiom Practice 11 (Am, Antitrust Inst,
Working Paper No. 13-5, 2013).

252, Pearson, supra note 62, at 314. Professor Pearson adds, “[clompetition, officials argne, will help firms
to become more efficient and profitable.” Id. “To enhance competition in the last decade, the Chinese gov-

- ernment {also] has spun-off state-owned monopolies from government industries and broken them up.” Id, ax
315, e

253, See, e.g., Pearson, supra note 62, at 314

254, Ser, e.g., Ser Zhonghud rénmin gdnghégud fin lngdudn fi ¢PEARIMEERES) [Ant-Monopoly
Law of the People’s Republic of China] (promulgated by Standing Comm. Nat'l People’s Cong,, Aug, 30,
2007, effective Ang. 1, 2008) 2007 STanvpmie Comm. NAT'L PeoPLE's CoNg, Gaz 68, ch. IT, art. 4 (China).

255, Pearson, supra note 62, at 314 (quoting Xinhua, Speech at the Third Plenum of the 16th Party Con-
gress; Decision on Perfecting the Socialist Market Economie Decision (Get. 2003)).

256, See, e.g., Liu, supra note 76, ac 301 (“Lack of strong political commitment to robust competition laws,
while clinging to fuzzy notions of fairness, can teduce the predictability of Asian competition law enforce-
ment™); Zheng, supra note 18, at 720 (“In sum, despite having 2 Western-style antitrust law, China has not
developed and likely will not develop Western-style antitrust jurisprudence in the near future due to these
Jocal conditions.™); Howell et al., supra note 1, at 95 (“The areas of divergence from U.S, antitrost practice
recall an earlier era in the United States, when antitrust was an expression of popular anxieties, political and
social values, and a system of economic regulation.”). Carl Riskin went so far 25 to describe China's economic
policies as a “crippled hybrid.” FAIrBANK 8¢ (GOLDMAN, supre note 19, at 396.

257, Howell et al., supra note 1, at 95.
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positively associated to CSR."258 Thus, corporate power dlspersmn in China may well aid
in achieving the Confucian ideal of 2 harmonious society.

In addition, modern evolutionary theory calls into question the current extreme Ameri-
can “judicial tolerance of monopolies and predatory conduct,” which “views monopolies as
‘an important elsment in the free market systetn,’ and believes that monopoly pricing
allows dominant firms to engage in risk taking that produces innovation and economic
growth."?*® Evolutionary theory counsels that competitive diversity enhances an ecosys-
tem’s overall fitness and leads to increased overall adaptability, resilience, and stability,260
Therefore, evolutionary theory counsels that, “we should protect healthy and stable com-
petition by guarding competitors against [predatory and exclusionary} antitrust violations,
and by pursuing merger policies that promote and protect variation and diversity rather
than concentration,”261 '

In 1945, Judge Learned ¥and boldly stated, “[ilt is possible, because of its indirect
social or moral effect, to prefer a system of small producers, each dependent for his suc-
cess upon his skill and character, to one in which the greater mass of those engaged must
accept the direction of a few.”262 Five years later, the United States Senate observed in
passlng the 1950 Celler-Kefauver Amendments to the Clayton Act,

While there e:nst many differences of opinion on other aspects of the monopoly

problem, there is substantial agreement: that the level of economic concentration is

extremely high . . . The enactment of the biil will limit further growth of monopoly

and thereby aid in preserving small business as an important competitive factor in the
" American economy.26? ' ‘

" The Chinese appear to be aspiring and attempting to follow more closely the admoni-
tions of Judge Learned Hand and the 1950 United States Senate than the neoclassical
economic theories of the Chicago School in their AML’s regulation of structural competi-

258, Wenjing Li & Ran Zhang, Corporate Secial Responsibility, Ownership Struwcture, and Political Interference:
Evidenice from China, 96 ]. Bus. ETeacs 631 (2010). The anthiors point to additional work docomenting that
Chinese firms “smaller in size, non-state-owned, producing traditional goods, and located in poorer regions
are more likely to have managers who opt for 2 higher CSR rating in China.” I, at 633.

259. Horton, Antitrust Double Heltx, supre note 9, at 615-16 {guoting Rudolph J.R. Peritz, COMPETITION
PoLICY 1Y AMERICA: 1888-1992; HisTORY, RuETORIC, Law 239 (1996) (guoting Richard A. Posner, ANTI
TRUST Law 28 (2d ed. 2001))); Verizon Comme'ns, Inc. v. Law Offices of Curtis V. Trinko, 540 U.S. 398,
407 (2004),

260. Horton, Antitvust Double Helix, supra note 9, at 644-45. Ser ke ScoTT E. PacE, DIVERSITY AND
CompLExyrY 8-10 (2011) (“First, diversity often enhances the robustness of complex systems . . _ systerns that
lack diversity can lose functionality. . . . Second, diversity drives. innovation and productivity . . . we shonld
not be at all surprised that producuvlty correlates with diversity”); WiLsom, suprs note 182, at 322 (“The
mote species that live in an ecosystem, the higher its productivity and the greater its ability to withstand
drought and other kinds of envirommental stress™).

261 Horton, Antitrast Double Helix, supra note 9, at 646; see alro HORTON, Coming Extinction, supra note 9, at
489 (“Therefore, it should not surprise us to find a positive correlation between economic diversity and
averall economic growth”),

262. United States v. Alummum Co. of Am., 148 F.2d 416 427 (2d Cir, 1945) (Hand, J.).

263. 8. Rep, No. 81-1775 (1950); sec alo Comment, The dwendnsent to Section 7 of the Clayton Act, 46 TLv, L.
Rev. 444, 445 (1951) (“Tt may be stated that the purpose of the Amendment's proponents was clearly to halt
what they considered to be a rising tide of economic concentration”); Thomas J. Horton, Fiving Merger
Litigation “Fives": Reforming the Litigation of Proposed Merger Remedies Under Section 7 of the Clayton Act, 55
S.D. L. Rev, 191-94 (2010) (discussmg the passage of the 1950 Amendments to the Clayton Act).
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tion issues. In so doing, they are following modern evolutionary theory and their own
traditional Confucian values and norms. Rather than portraying their AML and garly
competition effors as misguidedly pursuing “non-antitrust values,” perhaps we should
begin seeing them as progressive and enlightened.264

IV. Conclusion

China today faces a daunting array of complex economic, social, and political issues,
Critics will continue to question China’s ability to enjoy the economic fruits of capitalism
through a “socialist market economy” dedicated to ensuring “fair market competition”
and widespread economic opportunity. Furthermore, China will have to come to grips
with pursuing such lofty goals while dealing with economic and political corruption in a
one-party political system dominated by the CCP. No easy answers or solutions await
China. As it has done for thousands of years, however, China will call on its long tradi-
tions of Confucian ethics and morals in seeking to build and sustain a harmonious society
and economy.

China’s. AML reveals China’s continuing commitment to honoring and following its
traditional Confucian ethics and morals, Western critics have failed to appreciate that
China’s AML purposely aspires to follow 2n evolutionary, rather than & western neoclassi-
cal economic approach, in regulating behavioral and structural competition issues in
Chinz. As a result, continuing cries for China to get in step with western neoclassical
economic theoty are likely to fall on deaf ears.

China should be commended for the courage and boldness of its emerging evolutionary
approach to Anti-Monopoly Law. Rather than succumb to western neoclassical economic
pressures and criticisms, China should continue to seek to instill and inspire evolutionary
norms of Confucisn morality, ethics, fairness, and reciprocity in economic competition.
China also should continue to emphasize the importance of economic diversity, variation,
and multiplicity in addressing structural competition issues. Should China continue fol-
lowing its emerging evolutionary approach to competition, China jronically may find itself
in a leadership position in the global antitrust and competition law arena, as the founder of
antitrust, the United States, struggles to overcome forty years of largely misguided neo-
classical economics and regain its economic soul.

264. See Zinzho Zhang & Vanessa Yaohua Zhang, Chinese Merger Control: Patierns and buplications, 6 J. Com-
PETITION L. & Ecoms, 477 (concluding that “[bJased on the experience of the merger enforcement agency, it
seems that China's government is on its way to building 4 reputation for committing to a sound competition
policy™); Adrian Emch, Antitrust in China—The Brighter Spots, 3 Eur. ComreTiTioN L. Ruv. 132, 138 (2011)
(“While China clearly has a long way to head in its path vo become a marure and globally-recognized antitrast
jurisdiction, at least in a few of MOFCOM’s merger-control investigations and a number of court cages, the
authority and eourts have followed—to some extent-—an internationally accepted framework for their analy-
sis™); Kinzhu Zhang & Vanessa Yanhua Zhang, China’s Merger Control Policy: Pasterns of New Developments,
CoMmpETTTION PoL'y INT'L: Asta ANTrirUST Corum 3 (2011) (“Although it has received some criticism
from scholars and practitioners, and has indeed much room for improvement, MOFCOM has been on the
right track to build an independent and transparent merger review system").
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UNITED STATES v. ANDREAS
United States Court of Appeals for the Seventh Circuit, 2000.
216 F.3d 645.

Before: KANNE, ROVNER, and EVANS, Circuit Judges.

KANNE, Circuit Judge. ,

For many years, Archer Daniels Midland Co.’s philosophy of customer
relations coild be summed up by a guote from former ADM President James
Randall: “Our competitors are our friends. Our customers are the enemy.”
This motto animated the company's business dealings and ultimately led to
blatant violations of U.S. antitrust law, a guilty plea and a staggering criminal
fine against the company. It also led to the criminal charges against three top
ADM executives that are the subject of this appeal. The facts involved in this
case reflect an inexplicable lack of business ethics and an atmosphere of
general lawlessness that infected the very heart of one of America’s leading
corporate citizens. Top executives at ADM and its Asian co-conspirators
throughout the early 1990s spied on each other, fabricated aliases and front
organizations to hide their activities, hired prostitutes to gather information
from competitors, lied, cheated, embezzled, extorted and obstructed justice.

After a two-month trial, a jury convicted three ADM officials of conspir-
ing to violate § 1 of the Sherman Antitrust Act, 15 U.B.C. § 1, which

* . prohihits any conspiracy or combination to restrain trade. District Judge

Blanche M. Manning sentenced defendants Michael D. Andreas and Terrance
S. Wilson to twenty-four months in prison. They now appeal several issies



related to their convictions and sentences, and the government counter-
appeals one issue related to sentencing. We find no error related to the
convictions, but agree with the government that the defendants should have
received longer sentences for their leadership roles in the conspiracy.

1. HisTory

The defendants in this ease, Andreas and Wilson, were execufives at
Archer Daniels Midland Co., the Decatur, Illinois-based agriculture processing
company. Mark E. Whitacre, the third ADM executive named in the indict-
ment, did not join this appeal’’ADM, the gelf-professed. “‘supermarket to the

world,” is a behemoth in its industry with global sales of $14 billion in 1999

and 23,000 employees. Its concerns inclide nearly every farm commodity,
guch as corn, soybeans and wheat, but also the processing of commodities into
such products as fuel ethanol, high-fructose sweeteners, teed additives and
various types of seed oils. ADM has a worldwide sales force and a global

olving thousands of rail lines, barges and trucks.

“transportation network mv
The company is publicly held and listed on the New York Stock Exchange.

The Andreas family has long controlled ADM. Dwayne Andreas is a
director and the former CEO, G. Allen Andreas is the board chairman and
president, and various other family members oceupy other executive positions.
Michael D. Andreas, commonly called “Mick,” was vice chairman of the board
of directors and executive vice president of sales and marketing. Wilson was
pregident of the corm processing division and reported directly to Michael

Andreas.

A. The Lysine Indusiry
Lysine is_an aming acid used to stimulate an animal’s growth. It is
proﬁuced by a fermentation process in which nutrients, primarily sugar, are

fod to microorganisms, which multiply and metabolize. As a product of that
process, the microorganisms excrete lysine, which is then harvested and sold

to fead manufacturers who add it to animal feed. Feed manufacturers sell the
Teed to farmers who use it to raise chickens and pigs. The fermentation

process jends to be very delicate, and utmost care must be used to keep the -

fermentation plant sterile. :

Until 1991, the lysine market had been dominated by a cartel of three
companies in Korea and Japan, with American and European subsidiaries.
Ajinomoto Co., Ine. of Japan, was the industry leader, accounting for up to
half of all world lysine sales. Ajinomoto bad 50 percent interests in two
subsidiaries, Eurolysine, based in Paris, and Heartland Lysine, based in
Chicago. The other two producers of lysine were Miwon Co., Ltd. (later
renamed Sewon Co., Ltd.) of South Korea, and Kyowa Hakko, Ltd. of Japan.
Miwon ran a New Jersey-based subsidiary called Sewon America, and Kyowa
owned the American subsidiary Biokyowa, Inc., which is based in Missouri.

Lysine is a highly fungible commodity and sold almost entirely on the
basis of price. Pricing depended largely on two variables: the price of organic

munication with his lawyer. Kazutoshi Yama-

1. At his insistence, Whitacre wae tried in
da, an employee of Ajinomoto Co. of Japan,

ahsentia from the prison where he is serving a
10f-month sentence for embezzlement. He  was the fourth defendant named in the indict-

was represented vigorously by counsel at trial ment. He has not been tried and remains a
and aided his defense through telephone com-  fugitive. :

o

Edd



substitutes, such as soy or fish meal, and the price charged by other lysine
producers. Together, the three parent companies produced all of the world’s
Iysine until the 1990s, presenting an obvious opportunity for collusive behav-
ior. Indeed the Asian cartel periodically agreed to fix prices, whmh at times
reached as high as $3.00 per pound.

In 1989, ADM announced that it was building what would be the world’s
largest lysine plant. If goals were met, the Illinois facility could produce two
or three times as much lysine as any other plant and could ultimately account
for up to half of all the lysine produced globally. Even before the plant became
operational, ADM embarked on an ambitious marketing campaign aimed at
attracting large American meat companies, such as Tyson Foods, in part by
capitalizing on anti-Asia sentiment prevalent at the time. Also around 1990,
another South Korean company, Cheil Jedang Co., began producing lysine.
Despite some early difficulties with the fermenting process, the ADM plant
began producing lysine in 1991 and immediately became a market heavy-
weight, possibly even the industry leader. The two new producers created
chaos in the market, igniting a price war that drove the price of lysine down,
eventually to about 70-cents per pound. The Asian companies understandably
were greatly concerned by developments in this once profitable field.

B. Start of the Conspiracy

Against this background, Kyowa Hakko arranged a meeting with Ajino-
moto and ADM in June 1992. Mexico City was chosen as the site in part
because the participants did not want to meet within the jurisdiction of
American antitrust laws. Ajinomoto was represented by Kanji Mimoto and
Hirokazu Tkeda from the Tokyo headquarters, and Alain Crouy from its
Eurolysine subsidiary. Masaru Yamamoto represented Kyowa Hakko, and
Wilson and Whitacre attended for ADM. Mimote, Tkeda, Crouy and Yamamoto
testified as government witnesses at trial. At this meeting, the three compa-
nies first discussed price agreements and allocating sales volumes among the
market participants. Wilson, who was senjor to Whitacre in the corporate
hierarchy, led the discussion on behalf of ADWL. The price agreements came
easily, and all present agreed to raise the price in two stages by the end of
1992. According to internal Ajinomoto documents prepared after the meeting,
the cartel’s goal was to raise the price to $1.06 per pound in North America
and Eurcpe by October 1992 and up to $1.20 per pound by December, with
other price hikes for other regions. The companies agreed to that price
schedule and presumed that Ajinomoto and Kyowa would convinece Sewon and

Cheil to agree as well.

The sales volume allocation, in which the cartel (now including ADM)
would decide how much each company would sell, was a matter of strong
disagreement. ITn ADM's view, ADM should have one-third of the market,
Ajinomoto and its subsidiaries should have one-third and Kyowa and the
Koreans should have the remaining third. Ajinomoto—the historical industry
leader—disagreed vehemently and thought ADM did not deserve an equal
& market and could not produce that much lysine in any case.
ugzested each company pick an auditor to whom sales volumes
ed so that the cartel cowld keep track of each other’s business.
nded without a sales volume allocation agreement, hut two

portion ;G
Wilson.
conld be




~ at busting the price-

months later, at the recommendation of Whitacre, the cartel raised prices
anyway, and prices rose from $.70 to $1.05 per pound.

Still, the cartel considered a price agreement without allocating sales
volume to be an imperfect scheme because each company” would have an
incentive to cheat on the price to get more sales, 50 long as its competitors
continued to sell at the agreed price. With cheating, the price ultimately

would drop, and the agreement would falter. An effort had to be made to get
the parties to agree to & volume agreement, and to that end, Whitacre invited
facility to prove that it could

Ajinoruoto officials to visit ADM’s Decatur lysine
produce the volume ADM claimed. Mimoto, Ikeda and other Ajinomoto

officials, including an engineer named Fujiwara, visited the plant in Septem-
d Mimoto confirmed the

ber 1992. At a meeting before the tour, Whitacre an

price schedule to which the parties had agreed in Mezico City.

The cartel met again in October 19892, this time in Paris. All five major
lysine producers attended, along with representatives of their subsidiaries.
Wilson and Whitacre again represented ADM. To disguise the purpose of the
meeting, the parties created a fake agenda, and later a fictitious lysine
ey could meet and share information without

producers trade association, so th
raising the suspicions of customers or law enforcement agencies. According to

the agenda, the group was to discuss such topics as animal rights and the
environment. In reality, they Jiscussed something much dearer to their
hearts—the price of lysine. According to internal Ajinomoto documents, the

“purpose of the meeting” was to “confirm present price level and reaction of

the market, and 2, future price schedule.”
xplained below, Whit-

Shortly after this meeting, under circumstances e
acre began cooperating with the ¥BI in an undercover sting operation aimed
fixing conspiracy. As a result, most of the meetings and

telephone conversations involving Whitacre and ofher conspirators after Octo-
her 1992 were audiotaped or videotaped.

Despite the cartel’s efforts to raise prices, the price of lysine dropped in
1993. According to executives of the companies who testified at trial, without
a sales volume agreement, each company had an incentive to underbid the
agreed price, and consequently each company had 4oamatch the lower bids or
lose sales to its underbidding competitors. This resulted in the price of lysine
falling in the spring of 1993. The group, calling itself (-5 or “the elub,”
met in Vancouver, Canada, in June 1993 to deal with the disintegrating price
agreement. Wilson and Whitacre again represented ADM. At thig meeting, the
Asian companies presented a sales volume allocation that limited each compa-

vear. ADM, through Wilson, rejected the

ny to a certain tonnage of lysine per
suggested tonnage assignment because it granted ADM less than one-third of

the market. Ajinomoto still cons_idered ADM’s demands too high.

That summer’s strong commodities market permitted frequent increases
jn the lysine price, to which each of the companies agreed, despite the absence
continued strong interest in a volume

of a volume allocation. The cartel’s
allocation to support the price agreement led to another meeting in Paris in

October 1993. The failure to reach a volume schedule in Paris finally led to a
call for a meeting between the top management at Ajinomoto and ADM:

Kazutoshi Yamada and Mick Andreas.



In October 1993, Andreas and Whitacre met with Yamada and Tkeda in
" Irvine, California. With Whitacre’s assistance, the meeting was secretly video-
~ taped and audiotaped. Andreas threatened Yamada that ADM would flood the
. market unless a sales volume allocation agreement was reached that would
. allow ADM to sell more than it had the previous year. The four discussed the
dangers of competing in a free market and hammered out a deal on volume
allocations, with Andreas accepting less than a one-third share of the market
in exchange for a large portion of the market’s growth. Specific prices were
~ not, discussed, but Andreas acknowledged the price deal that had already been '
. negotiated. Yamada agreed to present ADM’s proposal to the other three

Asian producers.

A central concern to Andreas was the difficulty he expacted the Asian
producers to encounter in maintaining their agreed price level. As Andreas
explained at some length, the Asian companies had a more decentralized sales
system that depended on agents making deals with customers. ADM featured
a very centralized system in which agents played a small role in overall sales
and had no discretion over price. In such an environment, maintaining control
over price was easy; for the Japanese, Andreas feared it would be difficult and
suggested that Ajinomoto move to a more ADM-like centralized pricing
gystem. Andreas also expressed concern that customers could ‘‘cheat” the
producers by bargaining down the price, apparently by claiming fo bave
recaived lower bids from competing producers. Tkeda and Yamada agreed that
customer cheating was a problem, and the four briefly discussed a quick-
response system that would ailow the producers to verify with each other the

prices offered to particular customers.

After the Irvine meeting, the cartel met in Tolkyo to work out the details
of the Andreas-Yamada arrangement. All the companies except for Chsil now
agreed to both tonnage maximums and percentage market shares. The group
exclhuded Cheil from this discussion because it considered Cheil’s volume
demand unreasonable. The cartel, expecting the lysine market to grow in
1094, “thought it wise to agree on percentages of thé- market that*each
company could have since it was possible that all five producers could sell
more than their allotted tonnage. With a total expected market of 245,000
tons for 1994, Ajinomoto was to sell 84,000 tons, ADM would sell 67,000 tons,
Kyowa would sel! 46,000 tons, Miwon wonld sell 34,000 tons and Cheil, if it
eventually accepted the deal, would get 14,000 tons, according to the deal
hammered out by Yamada and Andreas in Irvine.

As they had before the Andreas-Yamada meeting, Wilson and Whitacre
attended these Tokyo meetings for ADM. In Tokyo, Wilson suggested, and the
members agreed, that each producer report their monthly sales figures by
telephone to Mimoto throughout the year, and if one producer exceeded its
allocation, it would compensate the others by buying enough from the shorted
members to even out the allocation. "The producers also agreed on a new price
of $1.20 for the United States market. The agreement to buy each other’s
unsold allocation cemented the deal by eliminating any inceative for a
company to underbid the sales price. According to Mimoto: ‘““Since there is an
agreement on the quantity allocation, our sales quantity is guaranteed hy
other manufacturers of the Iysine. So by matching the price, to us, lowering
the price is very silly. We can just keep the price.” With the agreement on



prices and quantities in place, the lygine price remained at the agreed level for

. January and February 1994.

On March 10, 1994, the cartel met in Hawaii. At this meeting, attended
by Wilson and Whitacre on behalf of ADM, the producers discussed the
progress of the volume allocation agreement, reported their sales figures and
agreed on prices. They also considered letting Cheil into the allocation
agreement and agreed to grant the company a market share of 17,000 fons.
Cheil accepted this arrangement at a meeting later that day, at which Wilson
explained that the conspiracy would operate almost identically to the scheme
used to fix prices in the citric-acid market. The cartel further agreed on prices
for Europe, South America, Asia and the rest of the world, and discussed how

- the global allocations would work on a regional basis. According to the figures

reported to Mimoto through May 1994, prices were maintained, and both
ADM and Ajinomoto were on track to meet their sales volumé limits.

In the summer of 1994, the producers met in Sappore, Japan, for a
routine cartel meeting. Whitacre represented ADM by himself. At this meet-
ing, Sewon demanded a larger share of the market for 1995. This created a
problem for the cartel, which necessitated another meeting between Andreas
and Yamada. In Octoher 1994, while on a separate business trip to the United
States, Yamada met with Andreas in a private dining room at the Four
Seasons Hotel in Chicago. Whitacre, Wilson and Mimoto also attended along

with their bosses.

The cartel met in Atlanta in January 1995, using a major poultry
exposition as camouflage for the producers being in the same place at the
same time. The cartel, without the presence of Sewon, decided to cut Sewon
out of the agreement for 1995 because of its unrealistic volume demand.
Sewon then joined the meeting and agreed to abide by the set price, if not the
volume. The group discussed the year-end sales figures for 1994, comparing
them to each company’s allocated volume, and discussed the new allotment
for 1995, According to the 1994 numbers, each company finished fairly close
to its allotted volume. The cartel met once more in HongKong before the FBI
raided the offices of ADM in Decatur and Heartland Lysine in Chicago. These
raids ended the cartel. Heartland Lysine immediately notified its home office
in Japan of the search, and Ajinomoto began destroying evidence of the cartel
housed in its Tokyo office. Mimoto overlooked documents stored at his home
and later turned these over to the FBI. Included in these saved documents
were copies of internal Ajinomoto reports of the Mexico and Paris meetings.

C.  The Investigation

Mark E. Whitacre joined ADM in 1989 as president of its bioproducts
division. That year, ADM announced that it would enter the lysine market
dominated by Asian producers, Whitacre, who held a Ph.D. in biochemistry
from Cornell University and degrees in agricultural science, answered directly
to Mick Andreas. Just 32 years old when he joined the company, Whitacre’s
star clearly was rising fast at ADM, and some industry analysts thought he
eauld be the next president of ADM. : .

In 1992, Whitacre began working with Wilson, and the two attended the
first meetings of the lysine producers in Mexico City. Aleo in 1992, Whitacre
began embezzling large sums of money from ADM and eventually stole at



least $9 million from the company by submitting to AU puvny wivuses oo
work done by outside companies, who would then funnel the money to
Whitacre’s personal offshore and Swiss bank accounts. To cover up the

embezzlement, Whitacre hatched a scheme in the summer of 1992 to accuse -
Ajinomoto of planting a saboteur in ADM’s Decatur plant. Whitacre would
accuse the saboteur of contaminating the delicate bacterial environment
needed for the production of lysine, a story made believable because of the
' many early difficulties the ADM lysine plant encountered. .

In accordance with the plot, Whitacre told Mick Andreas that an engineer
at Ajinomoto named Fujiwara had contacted him at his home and offered to
sell ADM the name of the saboteur in exchange for $10 million. The story was
a lie. However, Dwayne Andreas believed it and feared it could jeopardize
relations between the United States and Japan. He called the CIA, but the
CIA, considering the maiter one of federal law enforcement rather than
national security, directed the call to the FBI, which sent agents out to ADM
to interview Whitacre and other officials about the extortion. Whitacre appar-
ently had not expected this and realized quickly that his lie would be
discovered by the FBI, particularly after Special Agent Brian Shepard asked
Whitacre if he could tap Whitacre’s home telephone to record the next
extortion demand. Whitacre knew that when the extortionist failed to call,
Shepard would know Whitacre had invented the story. Whitacre confessed the
scheme to Shepard, but to save himself, he agreed to become an undercover
informant to help the FBI investigate price fixing at ADM. He did not come
totally clean with the FBI, however; he failed to mention the millions he
embezzled and in fact continued to embezzle after he began working for the
government. For the next two-and-a-half years, Whitacre acted as an under-
cover cooperating witness—legally a government agent—and secretly taped

- hupdreds of hours of conversations and meetings with Wilson, Mick Andreas
and the other conspirators. In addition, the FBI secretly videotaped meetings

of the lyzine producers. .
Whitacre made between 120 and 130 tapes for the FBI during the
investigation, beginning with a November 9, 1992, conversation with Yama-
moto, by using recording equipment, tapes and instruction provided by the
government. FBI agents met with Whitacre more than 150 times during the
investigation. The tapes were collected and reviewed usually within a day or
two of the FBI receiving them, and Department of Justice (DOJ) attorneys '
regularly participated in reviewing the tapes and monitoring the supervision
of Whitacre. However, the FBI’s supervision of Whitacre was not flawless.
Whitacre was, to say the least, a difficult cooperating witness to handle.
Whitacre lied to the FBI during the probe, failed polygraph tests, bragged to
his gardener about his role as an FBI mole, all while continuing to embezzle
millions of dollars from the company. He even envisioned himself ascending to
the ADM presidency as a hero once Andreas, Wilson and Randail were taken
down in the FBI sting. In short, he was out of control, and the FBI struggled
to keep him on track. Nonetheless, the FBI and the DOJ considered him the

best opportunity to stop a massive price-fixing scheme.

EE
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}Z:-'econo nic values, one might sacrifice to some extent the promise of lower
“epnsumerwrices and other benefits associated with efficient markets.

10n-economlic goa consistently found expression in the antitrust decisions of
he federal courts. Inghe first decade following adoption of the Sherman Agt,
he Supreme Court invoked those purposes in a much—quoted passage fro o its
{ecision in Trans-MissouriNtreight: _

[The result of a combinstion of capital contro]lmg the prices of a
commodity]. * * * is unforthgate for the country, by depnvz o it of
the services of a large number sf small but independent deglers, who
were familiar with the business, Wd who spent their lived in it, and
who supported themselves and the Jamilies from the Amall profits
realized therein. * * * [I]t is not fod\the real prgSperity of any
country that such changes should occur which resplt in transferring
 an independent business man, the head of ks pétablishment, small
though it might be, into a mere servant'or ageX$ of a corporation for
selling the commodities which he once mgfiufagtured or dealt in,
“having no voice in shaping the business pOlicy of\the company and
bound to obey orders issued by others.
‘.mted States v. Trans-Missouri Freight/Ass’n, 166 U.S. 890, 324 (1897). A
imilarly famous expression of this pgrGpective appeared inN mted States v.
Iuminum Co. of America, 148 F.2¢/416, 428-29 (2d Cir.1945), where Judge
Learned Hand’s opinion observed; '
We have been speaking/Only of the economic reasons which forbid
monopoly; but * * * thére are others, based upon the belief that great
industrial consolidatjéns are inherently undesirable, regardless of their, -
* economic results. ¥* * Throughout the history of [the federal anti
laws] * * * it hag’been constantly assumed that one of their purposes %
toimsepetuate #nd preserve, for its own sake and in spite of possible o
an organizafon of industry in small units which can effectively competey
with each dther. ™
‘There gfe many other examples in the older antitrusi: cases. Em:_f_r the

;. most pary modern U.S. antifrust juri ated non-eco-
*.riomic gbals to the attainment of economic efficiency. Nevertheless, non-
- econgrhiic g_EI_occasmnally find expression in modern judicial decisions. In
:: thefollowing excerpt from United States v. Brown University, 5 ¥.3d 658 (3d

. 1993), the court of appeals assesses whether it should consider the
versity and social welfare goals of a university’s scholarship program in

analyzing antitrust claims.

’

UNITED STATES v. BROWN UNIVERSITY
United States Court of A}Jpea]s for the Third Cireuit, 1998.
T

, 5 F.3d 658,
Before: MANSMANN, COWEN and WEIS, Circuit Judges.

COWEN, Circuit Judge.
‘The Antitrust Division of the United States Department of Jugtice
(“Dlwsmn”) brought this civil antitrust action against appellant Massachu-

Althoughess likely to prove influential today, in the past these kinds of /
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setts Institute of Technology (“MIT”) and eight Ivy League colleges and
. universities. The Division alleged that MIT \_rl;olated section_one et seq. of the
4 Sherman Anti-Trust Act by agreeing with the Ivy League schools to distribute
1 financial aid exclusively on the hasis o o collectively determiiie the

{ "amount of financial asgi %mmﬁrd—

| T

The district court entered judgment in favor of the Division. * * * [Wle
" hold that the district court erred by failing to adequately consider the
procompetitive and social welfare justifications proffered by MIT and by
deciding the case on the basis of an abbreviated rule of reason analysis. * * *

I FACTUAL AND PROCEDURAL BACKGROUND
¥ %k K

In Jéggé, MIT and the eight Ivy League schools formed the “Ivy Overlap
Group?.%o collectively determine the amount of financial assistance fo award -
to commonly admitted students. The facts concerning this Agreement are
essentially undisputed. The Ivy Overlap Group expressly agreed that they
Woﬂmrﬁjp@giﬂ aid only on_the basis of .demonstrated need. Thus,
therit-based aid was prohibited. To ensure that aid packages would be compa-
rable, the participants agreed to share financial information concerning ad-
mitted candidates and to jointly develop and apply a uniform needs. analysis
for assessing family contributions.

% ok

Although each Ivy Overlap institution employed the same analysis to
compute family contributions, discrepancies in the contribution figures still
arose. To eliminate these discrepancies, the Overlap members agreed to meet
in early .April each year to jointly determine the amount of the family
contributiont for each commonly admitted student. Prior to this conference’ »"
the Overlap schools independently determined the family contribution of each
student they admitted, and trapsmitted this data to Student Aid Services.
Student Aid Services .then compiled rosters. A bilateral roster listed aid -
applicants who were admitted to two Ivy Overlap Group schools, and a
multilateral roster compiled applicants admitted to more than two participat-
ing schools. For each student, the rosters showed each gchool’s student
budget, proposed student and parent contributions, self-help levels, and grant

awards.

At the two-day spring Overlap conference, the schools compared their
family contribution figures for each commonly admitted student. Family
contribution differences of less than $500 were 1gnored. M&r&vﬁs a
disparity in excess of $500, the schools would either agree to use one school’s
figure or meet somewhere in the middle. Due to time constraints, the schools

“Spent only a few minutes discussing an individual and the agreed upon figures
were more a result of compromise than of a genuine effort to accurately assess
the student’s financial circumstances. :

All Ivy Overlap Group institutions understood-that failing fo-comply with
the Qverlap Agreement would result-in retaliatory sanctions. Consequently,
noncompliance was rare and quickly remedied. * * * .
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In 1991, the Antitrust Division of the Justice Department brought this
Letvil suit alleging that the Ivy Overlap Group unlawfully conspired to restrain—
‘trade in violation of section one of the Sherman Act, 156 U.S.C. § 1, by (1)
‘agreeing to award financial aid exclusively on the basis of Tieed; (2) agreeing
to utilize a eqm) ormiila to calculate need; and (3) collectively selting,)

‘with only Insigni i ,

discrepancios, each commonly admitted sfudents” fami-

ly corftribution Toward the price of tuition. The Division sought only injune-
“tive Telief. All of the Ivy League institutions signed a consent decree with the
‘United States, and enly MIT proceeded to trial. * ko

* ok ok

IIl. RESTRAINT OF TRADE

# ok ok

MIT does not dispute that the stated purpose of Overlap is to eliminate
‘price competitior*for talented students among member institutions. Indeed,
‘the Intent to eliminate price competitio’xﬁaﬁﬁﬁ@"ﬁﬁ“’(jﬁmools for
‘commonly admitted students appears on the face of the Agreement itgelf.
i* % * Pecause the Overlap Agreelllegkai’nl_s_’c_g_rm:in&g@p@i@m bidding”
‘and deprive prospective students of “the ability to utilize and compare pricej

in gelecting among schools, it ig anticom ctitive “on its face.” We therefore
‘agree that Overlap initially “requires some competitive justification even in
the absence of a detailed market analysis.”

w % A.‘

On appeal, MIT first contends that by promoting socio-economic diversity.;
at member institutions, Overlap improved the quality of the education offered }
by the schools and therefore enhanced the consumer appeal of an Overlap
education. The Supreme Court has recognized improvement in the quality ofa
product or gervice that enhances the public’s desire for that product or service..,
as one possible procompetitive virtue. The district court itself noted that it "™
cannot be denied “that cultural and economic diversity contributes to the.
quality of education and enhances the vitality of student life.”” * * * ‘

MIT also contends that by increasing the financial aid available to needy . '
students, Overlap provided some students who otherwise would not have been
‘able to afford an Overlap education the opportunity to have one. In this
respect, MIT argues,; Overlap enhanced consumer choice. The policy of alloeat-
“ing financial aid solely on the basis of demonstrated need has two cbvious
consequences. First, available resources are spread among more needy stu-
_dents than would be the case.if some students received aid in excess of their
-need. Second, as a consequence of the fact that more students receive the aid
_they require, the number of students able to afford an Overlap education is
_maximized. In ghort, removing financial obstacles for the greatest number of
“talented but neédy students increases educational access, thereby widening
“‘consumer choice. Enhancement of consumer choice is a traditional objective of
e antitrust laws and has also been acknowledged as a procompetitive
henefit,

: 10 To the extent that increasing consumer  in the context of higher education reflect social
‘thoice and promoting socioeconomic diversity as well as procompetitive values, the district
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Finally, MIT argues that by eliminating price competition among partici-
pating schools, Overlap channeled competition into areas such as eurriculum,
campus activities, and student-faculty interaction. As the Division correctly
notes, however, any competition that survives a horizontal price restraint
naturally will focus on attributes other than price. This is not the kind of
procompetitive virtue contemplated under the Act, but rather one mere
consequence of limiting price competition. : ‘

MIT .next claims that beyond ignoring the procompetitive effects of
Overlap, the district court erroneously refused to consider compelling social
welfare justifications. MIT argues that by enabling member schools to main-
tain a-steadfast policy of need-blind admissions and full need-based aid,
Overlap promoted the social ideal of equality of educational access and

~
{'l Jdpportunity.

® %k

:, [Here the court of appeals discussed. evidence that Congress. spught to
promote the “same ideal of equality of educational access and opportunity”

«egimilar social and educational policy objectives.” It also pointed out that the

" district court was not persuaded that the social welfare values asserted hy

MIT could be oquated with ' procompetitive justifications,” owing to the
Supreme Courl’s decisions in Naf'i Soc’y of Prof’l Eng’rs v. Uniled States, 435
U.S. 679 (1978)(Casebook, infra, Chapter 2) and FTC v. Indiana Fed’n of
Dentists, 476 U.8. 447 (1986). In Nat'l Soc’y of Profll Eng’rs, the Court had
rejected public safety concerns as a valid defense to a Sherman Act challenge
t0.a ban on all competitive bidding that was contained in the Society’s Code of
Ethics; in Indiana Fed’n of Dentists, the Court similarly rejected a defense
hased on alleged public health concerns, proffered by the dentists to justify
their ban on supplying insurance companies with dental x-rays. Eds.]

Both the public safety justification rejected by the Supreme Court in
Professional Engineers and the public health justification rejected by the
Court in Indiana Dentists were based on the defendants’ faulty premise that
consumer choices made under competitive market conditions are “‘unwise” or
“dangerous.” Here MIT argues that participation in the Overlap arrangement
provided some consumers, the needy, with additional choices which an entire-
ly free market would deny them. The facts and arguments before us may
suggest some significant areas of distinction from those in Professional
Engineers and Indiana Dentists in that MIT is asserting that Overlap not only

+gerves a social benefit, but actually enhances consumer choice. Overlap is not

an attenipt to withhold a particular desirable service from customers, as was -

the professional combination in Indiana Dentists, but rather it purports only
fo seek to extend a service to qualified students who are financially “needy”’
and would not otherwise be able to afford the high cost of education at MIT.
Further, while Overlap resembles the ban on competitive bidding at issue in
Professional Engineers, MIT alleges that Overlap enhances competition by
broadening the socio-economic sphere of its potential student body. Thus,
rather than suppress competition, Overlap may in fact merely regtilate

court should have considered the degree to
which Overlap furthered these social ohjec-
 tives. * * * .

d MIT’s efforts in the district court to establish that Overlap promoted '

%
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: competitioﬂ in order to enhance it, while also deriving certain social benefits. ’

If the rule of reason analysis leads to this conclusion, then indeed Overlap will
be beyond the scope of the prohibitions of the Sherman Act. :

&k

The nature of higher education, and the asserted procompetitive and pro-
consumer features of the Overlap, convince us that a full rule of reason
analysis ig i r_here. It may be that institutions of higher education
 “require that a particular practice, which could properly be viewed as a

violation of the Sherman Act in another context, be treated differently.”

Tt is most desirable that schools achieve equality of educational access and

- opportunity in order that more people enjoy the benefits of a worthy higher

education. There is no doubt, too, that enhancing the quality of our education-

al system redounds to the general good. To the extent that higher education
endeavors to foster vitality of the mind, to promote free exchange between

bodies of thofight and truths, and better communication among a broad in

spectrum of individuals, as well as prepares individuals for the intellectual
demands of responsible citizenship, it is a common good that should be
extended ‘to as wide a range of individuals from as hbroad a range of socio-
" economic backgrounds as possible. It is with this in mind that the Overlap
Agreement should be submitted to the ‘rule of reason scrutiny under the

Sherman Act.

Taign

e ¥ ok %

. Brown University is noteworthy on a number of fronts. In the passage
. reproduced above, we see the court attempting to distinguish earlier Supreme
. Court decisions that rejected attempts to justify trade restraints by arguing
~ that competition itself was unreasonable. Is the effort persuasive? Is the Third
Circuit’s effort to effectuate the social and economic aims of the overlap policy
congistent with the Supreme Court’s ‘teachjng? Are you persuaded that the
Overlap was “‘pro-competitive” in some economic sense?

- In Sidebar 1-2, which follows, we consider some of the traditional

arguments for and against giving weight to non-economic goals and their
current status under U.S. antitrust law. We also note some of the various
ways that non-economic goals continue to have influence outside of antitrust.

3



_competition and “diminish social welfare, create allocative inefficiency and trans;

“§6.02  LEGAL FRAMEWORK IN CHINA

|
|

. 7. Tender and Bidding Law of the Peopte s Republic of China, [1999] Presidential Order Ni

§6.02[A] - XUE Qiang & YANG

wealth from consumers to the participants in the cartel.”?

On August 1, 2008, with the entry into force of the Anti-Monopoly Law (AML)
comprehensive competition regime was established in China.” Although China follo
suit in general in terms of tackling cartels, being a new competition regime, many of
features remain its own and differ from other countries. This article aims at introduci
the key features of China's cartel law and enforcement. A description of the leg
framewark is set out in Section §6.02, The competition authorities new te their offic
have plenty of room to explore novel means of enforcement. It is clear that ]
competition authorities have tried to explore their new enforcement tools in mar
cases, as can be seen from Section §6.03 on enforcement actions. Section §6.0
provides conclusive remarks.

[A] Cartel Related Laws and Rules

Before the enactment of the AML, there were laws in place in China preveniing
punishing “cartel” type of infringements, for example, the Price Law,” the Anti-Un.
Competition Law,® the Tender and Bidding Law,’” and the Government Procurem
Law:®

- Under Artlcle 14 of the Pnce Law, price fixing conspiracies in various for
are prohibited.” -

- Chapter 2 of the Anti-Unfair Competition Law prohlblts various types
unfair competitive behaviors including collusive bidding, _

- The Tender and Bidding Law provides detailed guidance for both put
bidding and biddingpon request. Collusion at various stages of the bldd
activities is prohibited.

- The Government Procurement Law prohibiis any collusive conduct
government procurement activities in China, including inter alia discrir
nation by purchaser towards providers.'

3. FEuropean Commission 22nd Report on Competition Policy {2002}, point 26.

4. Anti-Monopoly Law of the People’s Republic of China, [2007] Presidential Order No. 68,
30, 2007.

5. Price Law of the People's Repubiic of China, [1997] Presidential Order No. 92, Dec. 29,

6. Anti-Unfair Competition Law of the Peaple's Republic of China, [1993] Presidential Orde

10, Sep. 2, 1993.

" Aug. 30, 1999,
8. Government Procurement Law of the People’s Republic of China, {2002} Presuienna] Orde
68, Jun. 29, 2002.
9, There is an administrative regulation called the Regulation on Administrative Penaltie
ltegal Pricing Conduct, which was introduced for 1mp]ement1ng of the Price Law in 199
was revised in 2006, 2008 and 2010.
10. Government Procurement Law of the People’s Republic of China, {2002] Premdentlal Orde
68, Jun. 29, 2002, Art. 22. .

84
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sartel Law and Enforcement in China: A Survey §6.02[B]

.rules safeguard China’s economy by laying down the boundaries of healthy
tition and building the foundation for the AML. With the enactment of the AML,
:arise concerning the consistency of law application by the enforcement authori-
g.sanctions under different rules are different. Despite such issues, since then, the
nforcement authorities in charge of tackling monopolistic conduct, the National
delopment and Reform Commission (NDRC) and the State Adminisiration for
1y and Commerce (SAIC), have not spared any effort in issuing rules to clarify the
svel provisions of the AML. Though the prevention, detection and elimination of
-is not their sole purpose, the following rules published by NDRC and SAIC are
able in cartel cases:

the Anti-Price Monopoly Regulation’' by NDRC entering into force on
February 1, 2011; _ _
" the Regulation on the Administrative Law Enforcement {rgcedure for
Anti-Price Monopely'? by NDRC on February 1, 2011;
the Regulation on the Procedure for the Handling of Cases Involving
Monopoly Agreements and Abuses of a Dominant Market Position'? by SAIC
on July 1, 2009; and
the Regulation on the Prohibition of Monopoly Agreement Conduct™ by
- SAIC on February 1, 2011, :

What Is a “Cartel” under the AML?

ugh the word “cartel” is not mentioned either in the AML or in the rules
menting the AML, a cartel is still widely recognized by practitioners, academics
fficials alike in China as being the most serious competition law infringement.
13 of the AML sets forth the overarching prohibition against horizontal
poly agreements. From the wording in Article 13, all of the listed horizontal
oly agreements are “prohibited,”{f#ticating the nature of their seriousness.
Prohibited horizontal monopoly agreements include agreements:

to fix or change the prices of products;

to restrict the production quantity or sales volume of products;

o divide the sales market or the raw material procurement market;

to restrict the purchase of new technelogy or new equipment, or the
- development of new technology or new products; and

~ to jointly boycoit transactions.'®

ti-Price Monopoly Regulation,.[2010] NDRC Order No. 7, Dec. 29, 2010,

egulation on the Administrative Enforcement Procedure for Anti-Price Monopoly, [2010]
BRC Order No. 8, Dec. 29, 2010.

egulation on-the Procedure for the Handiing of Cases Involving Monopoly Agreements and
buses of a Dominant Market Position, [2009] SAIC Order No. 42, Jun. 5, 2009,

Egugaltlon on the Prohibition of Monopoly Agreement Conduct, [2010] SAIC Order No. 53,
ec 2010,

AML, Art. 13(1). : ' ‘
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Although bid-rigging is not listed in Article 13 as a prohibited horizontal agreement;
is caught by Article 7(4) of the Anti-Price Monepoly Regulation. In fact, as compared
price-fixing, output restriction and market sharing, wh1ch were introduced by the AM
in 2008, bid-rigging has long been recognized under the Anti-Unfair Competition La
and the Tender and Bidding Law as illegal conduct in China. There is even a possibili
to impose criminal sanctions of up to three years of 1rnpnsunment for seriol
bid-rigging activity under the Criminal Law.'®

[C] Enforcement Authorities

In China, there are two authorities working in parallel, enforcing laws again
monopoly agreements. As the macro economy planner and the price regulator, NDR
it administers price-related monopolistic agreements. The relevant bureau within NDRI
s the Price Supervision and Anti-Monopoly Bureau. SAIC is responsible ‘for {acklis
non-price-related monopoly agreements, Within SAIC, the Anti-Monopoly and Ant
Unfair Competition Enforcement Bureau takes charge of the enforcement of the AML a
well as the Anti-Unfair Competition Law. NDRC and SAIC act both individually arl
jointly in deterring and eradicating hardcore cartels in China.
Both NDRC and SAIC have delegated authority to their offices at the provin
level, The delegation by NDRC is made on a general basis, whereas SAIC presently o
delegates its authority on a case-by-case basis for cartel investigation.
Clearly, most enforcement actions so far by these two authorities have been i
relation to hardcore cartels, in particular price-fixing cartels—the most prominent
being the LCD panels case.

[D] Burden of Proof

United States (US) law has for many decades treated hardcore cartels as per
infringements of the Sherman Act. The exisience of a cartel itseif is sufficient ford
1 illegality. No further inquiry is needed, and no defense is allowed.'” In the Europe
\ Union (EU), cartels are considered to be restrictions of competition by object. A brig
1 . line test is-applied, concluding that cartels have such a pernicious effect that they
| automatically assumed to restrict competition, This has a critical effect on the burd
of prooi—the onus will be on the parties to the agreement to defend it and establish
case under Article 101(3) of the Treaty on the Functioning of the European Union:
order to benefit from Article 101(3), an agreement must satisfy four requirements,
positive conditions (efficiency gain and consumers’ share of benefit) and two negatl
conditions {ng indispensable restriction and no substantial elimination of compé

tion).

16. Criminal Law of the People’s Republic of China, [1997], Presidential Order No. 83, Ma
1997, as amended, Art. 223.

17. Cuong, Nguyen Var, Hlegality of Cartel: Comparative Study of Criteria in the U.S, EC and Jap
and their Implicadons for Vietnam, Sep. 17, 2004, hitp://ssrn. com/abstract=126958
http://dx.doi.org/10.2139/55rn.1269589 (accessed Jan. 25, 2013},
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A logical reading of the AML shows that the horizontal agreements listed under
Jde 13 of the AML are prohibited per se.'® Right now, there is no need for the’
drcement authorities to prove anti-competitive effects. Once such a behavior is

shed, the burden will shift to the perpetrator to prove that the conditions of
15 of the AML are met. More recently on May 3, 2012, the Supreme People’s
published its Provisions on Several Issues concerning the Application of the Law
Trial of Civil Dispute Cases Arising from Monopolistic Conduct (Judicial

etation), which further shed light an this issue.”®

ticle 7 of the Judicial Interpretation provides that the defendant in civil

dings shall bear the burden to prove the lack of exclusionary or restrictive effect

mpetition by the challenged monopoly agreements, when it comes to the five

f horizontal agreements listed in Article 13(1){1) to (5) of the AML. 20 That

that the plaintiff does not need to prove anti-competitive effects of the monopoly

ents under Article 13(1}{1} to (5) of the AML in civi litigatiotf."Such effect is

ied, and the burden of proof is on the defendant to prove the lack of such effect.

7 of the Judicial Interpretation corresponds to the US/EU approach in that the

f does not bear the burden of proof on the anti-competitive effects of carteis.

er, it also differs from the US/EU approach. Under the Judicial Interpretation, if

idant succeeds in proving the lack of anti-competitive effects, there will be no

of ilte AML. In contrast, in the US, the lack of anti-competitive effect of a cartel

iable defense, though it may be relevant to the amount of fines imposed. In the

biect test is applied to cartels. An anti-competitive effect is not needed for the

ation of a cartel. It is not relevant, for example, that a cartel member intended

t on the cartel in the first place and did not actually change its competitive

"1..21

The Role of Associations in Cartels

bhibition against monopolistic agreements also applies to associations of
s. It aims at catching the institutionalized formis of coordination, where
es act via a commeon body or collective structure. Associations of companies
forum for competitors in a particular industry to get together, discuss matters
on interest, and exchange information. They are, therefore, a perfect vehicle
which companies of a particular industry can collude on their market

Ls‘o Ant:—PnceManopo]y Regulation, [2010] NDRC Order No. 7, Dec. 29, 2014, Art. 1(; and
lation on the Administrative Enforcement Procedure for Anti-Price Monopoly, [2010]
RC Order No. 8, Dec. 29, 2010, Art. 13,

sions by the Supreme People’s Court on Several Issues concerning the Application of the
in the Trial of Civil Dispute Cases Arising from Monopolistic Conduct, [2012] Judicial
retation No. §, May 3, 2012.

ver, there i§ no similar provision in the Judicial Interpretation for vertical agreements.
Means that the plaintiff still bears the burden of proving that the challenged vertical
ments have anti-competitive effects.

ase 246/86, BELASCO, {1989] ECR 2117.
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behavior. In fact, meetings in industry associaticms have spawned and/or provid
cover for a number of major global cartels.?

Under Article 16 of the AML, industry associations are spemﬁcal.ly prohibit
from assisting companies in their industry to enter in monopoly agreements (includin;
of course, cartel activities). This provisions emphasizes that the actions of trade
mdustry associations are included in the scope of the AML, regardless of the fact th
they are not themselves business operators and have no economic activities of thi
own. Collusion through associations has been a frequent target of both NDRC a
SAIC’s enforcement actions against cartels recently, for example, in the Book resd
price case, the Pre-mixed concrete case, the Paper manufacturing case, the Packa

case, and the Sea sand case.

[F1 Leniency e

Internationally, a well-designed leniency program has been identified as one of t]
most effective tools to fight hardcore cartels. China is no exception. Both NDRC ar
SAIC have adopted leniency programs in their batile against cartels. While bo
programs share the same goal, they are different in various important aspects.
First, ring-leaders can apply for leniency under the NDRC leniency program {s¢
Sea sand case), but they are barred from doing so under SAIC's program. Second,
first leniency applicant that provides important evidence is granted immunity by SAl
whereas under the NDRC program it is only a possibility that the first applicant ma
granted immunity. Third, the second leniency applicant before NDRC can be granted
reduction in its fine of no less than a 50%. For any other subsequent lenie ¢

SAIC leniency program, there is no specific reference to any subsequent lenie
applicants other than the first one, nor is there any reference to thﬂ reduc
percentage for those subsequent leniency applicants.

It thus appears that the SAIC rules give more certainty to the first lenient
applicant, but less for subsequent ones. None of the cases where leniency’ has begl
applied so far, such as the Sea sand case, involves the interplay between the lenie
programs of NDRC and SAIC. It remains to be seen how such discrepancy would p
out in cases which involve both price and non-price factors and whether it wo
encourage forum shopping in leniency applications.

Moreover, given the different treatment of whistle-blowers based on their ox
of application, an important question is how to rank the order of their apphcatmns
China, there is no equivalent of the EU's "marker system,” and such uncertainty ¥
discourage business operators from filing leniency applications.

In addition to the difference in rules of NDRC and SAIC, there is also an issue
the choice of law between the AML and the Price Law when it comes to leniency.
contrast to the leniency program under the AML, there is no formal leniency progt

22. SeeCase C-309/99, Woirters, {2002) ECR [-577; and Cases 209-215 and 218/78, Van Landeil
and Others v. European Comumission, [1980] ECR 3125. i
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Jable under the Price Law. It is however possible for companies to obtain
ctions of fines under the general administrative rules. This is what appeared to
happened in the LCD panels case.

] Fines

cartel infringements, fines of up to RMB 500,000 can be imposed on industry
jociations that organize the conclusion of monopoly agreements for companies in
.industry, or on companies which have not yet implemented the monepoly
ement. For a company which has implemented a monopoly agreement, a fine
een 1% and 10% of its sales turnover for the preceding financial year can be
sed. Such 1%-10% range resembles that under the EU regime, However, in
a, it is not clear whether the concept of “previous financiai year * relates to the year
re the violation, the year before the initiation of the investigation, or the year
re the decision of the case. Similarly, there are doubts as to whether such
entage is based on the worldwide turnover, the local turnover in China or parts of
and whether such turniover is based on the company’s full business lines or just
elevant husiness segment affected by the cartel activities. Furthermore, it is not
 what steps are to be taken in order to calculate the fines or whether there are any
ating or aggravating factors in its calculation. This ambiguity could clearly make
“difference in the final amount of fines being imposed.

As can be seen in Section §6.03 below, many of the cases, where fines have been
ed for price-related cartel violations so far, have been based on the Price Law.
nt from the AML, there is more certainty in relation to fines under the Price Law
anctions under the Price Law are much less severe than those under the AML,
where the illegal gains are substantial.”® Under the Price Law and its imple-
g administrative regulation, the fine shall be less thaun five times of the illegal
In cases where no illegal gain is involved, a fine of up to RMB 5 million** can be
d on firms, and up to RMB 500,000 on individuals.

ENFORCEMENT PRACTICE IN CHINA

Overview of the Enforcement

been close to five years since the AML came into force. In the first two years,
and SAIC dedicated most of their resources to developing the AML and issuing
ienting rules to provide more guidance and clarification. As a result, the
authorities were very prudent with investigations. Very few cases were
during this period. After two price-related antitrust regulations (by NDRC)
non-price-related regulations (by SAIC} were adopted, NDRC and SAIC, as

ice Law of the People’s Republic of China, [1997] Presidential Order No. 92, Dec. 29, 1997,

s flne can be in different ranges depending on the type of conduct.
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Part II. The Application of the Prohibitions

1. \

* Chapter 1. Rostrictive Agreements

212. See paragraphs 72-74 above for an averview of the AML. provisions on
restrictive agreements. The AML and the competition provisions in other laws and
regulations do not provide for a riSiification system for monopoly agreements. It is
possible that the NDRC or the SAIC may adopt block exemptions and consultation
procedures with respect Lo horizontal or vertical agreements in the future. At
present, self-assessment by the parties to & horizontal or vertical agreement is nec-

. essary in order to ensure compliance.

§1. HORIZONTAL AGREEMENTS

1. Cartels

273. Price fixing, market allocation, and output limitation are deemed to be
hard-core cariels in mature antitrust jurisdictions and it is unlikely that hard-core
cartels will satisfy the criteria for exemption or be treated under the reasonableness
test. However, it is stifl unclear whether hard-core cartels will be treated as per se
illegal under the AML or subject to the AML exemption fulés; depending on the cir-
cumstances.! Apart from the AML, other competition-related laws, including the
AUCL, the Price Law, and the Bidding Law, contain provisions governing cartel

arrangements.

[

1. AML, Art. 15.

A. Price Fixing

. 214. 'The AML prohibits the collusive fixing or changing of prices among coim-
peting undertakings.' Under the Price Law, undertakings are prohibited from col-
luding with each other to manipulate the market price and to harm the lawful rights
and interests of other undertakings or CONSUMELS. A

1. AML, Art. 13(1).
2. Prica Law, Art. 14(1).
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2715 The Measures on the Prohibition of Price Monopoly detail the circum-
stances in which horizontal price fixing agreements are prohibited under the AML.
Competmg undertakings are prohlblted from: (1) fixing or changmg pnces (2) fix-
ing or changing the range of pnce changes; (3) fixing or chang'mg commissions, dis-
counts or other fees that affect prices; (4) using an agreed price as a benchmark for
negotiating with third parties; (5) setting a standard formula for pricing; (0) agree-
ing that prices may not be changed without other undertakings consent; {7y fixing
or changing prices through other means; and (8) other price fixing agreements as
determined by the NDRC.!

1. Measures on the Prohibition of Price Monopoly, Art. 7.

216. Cartel activities, especially price fixing, have been widely reported in
China over the years and appear to be commonplace, even afier the enactment of
the AML. As the enforcement authority responsible for price-related infringements
under the AML and for the Price Law, the NDRC and its local burcaus have taken
actions tackling a number of price fixing cartels since the AMIL. entered into force

in 2008.

217. The Rice Noodle Cartel. In March 2010, the NDRC’s local price bureau in
the Guangxi province punished a number of local rice noodle producers for collud-
ing to increase and fix prices for rice noodles. The local bureau found that the cartel
leaders held meetings to discuss pricing, coerced other producers to join the cartel,
and eventually reached an agreement to collectively increase prices and to share the
profits derived from the price cartel. The local bureau relied on the AML and the
Price Law and fined three leading producers of rice noodles CNY 100,000 each, and
other eighteen producers of rice noodles between CNY 30,000 and 80,000 each.
Twelve producers of rice noodles received Jeniency in refun for cooperation with

the investigation.’
1. NDRC, 'Rice Noodle Producers in Nanning ard Liuzhon Investigated and Penalized for Colluding
in Price Increases’ (in Chinese), <htip://jjs.ndrc.gov.en/fjgldt20100331_338262.htm>, 31 Mar.
2010.

218. The Green Bean and Gariic Cartel. In July 2010, the NDRC Price Super-
vision Department, together with the MOFCOM Department of Market Supervision
-and the SATC Department of Market Regulation, announced that three decisions had
been made by local price authorities in Inner Mongolia, Shandong, Henan, and
Guangdong in relation to collusion and manipulation of prices of green beans and
garlic. It was alieged that the Jilin Com Centre Wholesale Company led and coop—
erated with other companies, through meetings and other means, to fabricate and
disseminate information on pfice increases and to collude to increase the price of
green beans. It received a fine of CNY 1 million, which has been the most serious
penalty to date since the enactment of the AML. Several cooperating companies
received fines of CNY 500,000, and warnings were issued to 109 agricuitural trad-
ing companies alleged to have joined the cartel. The trade associations and trading
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art II, Ch. 1, Restrictive Agreements 219-220

cornpanies in the Henan and Shandong provinces who were alleged to have col-
juded to increase the price of garlic were fined between CNY 80,000 and 100,000

gach.! _

1. NDRC, ‘NDRC, MOFCOM and SAIC Announced the Investigation against and Penalties Imposed
on Hoarding and Price Collusion of Agricultaral Products’ (in Chinese)<http:/jjs.ndre.gov.cn/
£2dtit20100702_358457.htm>, 2 Jul. 2010. -

B, Market/Client Allocation

219, The AML prohibits the allocation of sales market or raw material procure-

. ment market among competing undertakings.! The Measures on the Prohibition of
- Monopoly Agreements further set forth the AMIL rule on market allocation and pro-
hibits competing undertakings from al]ocggr_xg: (1) sales regions, targets, categories,
and volumes; (2) procurement regions, ‘cafegories, and volumes of raw materials,
semi-finished goods, parts and components, and relaied equipment; and (3)
suppliers of raw materials, semi-finished goods, parts and components, and related

equipment.

1. AML, Ari. £3(3). S
2 Measures on the Prohibition of Monopoly Agreements, Art. 5.

220, Concrete manufacturer association penalized for market allocation. It is
reported that, in early 2011, the Jiangsu Province Administration for Industry and
Commerce, a local arm of SAIC, has penalized the Concrete Manufacturer Asso-
ciation of Lianyungang City for market sharing and fixing market shares. Officials
at the Jiangsu Province Administration for Industry and Commerce said that, in
March 2009, the association organized for sixteen mentbers to reach several ‘self-
disciplinary agreements’ that were aimed at coordinating competition and monopo-

" lizing the market. The association allocated sales markets and unitsateording fo its
members’ capacities and equipment. Until August 2010, the association organized
several meetings to discuss the aflocation of projects and deterrent mechanisms. The
association also obstructed its members’ ability to enter into sales agreements with
customers, which directly caused the suspension of several local construction
projects. The Jiangsu Province Administration for Industry and Commerce found
that the association breached the AML and imposed fines of CNY 730723.19 on
and confiscated illegal gains of CNY 136481.21 of the association and the relevant

partie:s..1

1. Xinhua News Agency, ‘Trade Association Allocated Market Share; Jiangsu Completed the First
Anti-Monopoly Investigation® (in, Chinese), <www.js.xinhua.org!xin_wen_zhung}in!ﬁl()11-01!
21/content_21923072.40m>, 21 Jan, 2011; Global Competition Review, ‘SATC Takes First Enforcement |
Steps’, <www.globalcompetitionreview.com!newsla.rlicle.v'ZS'809/5aic—takes—ﬁrst—enforcemenL—

steps/>, 2 Mar 2011
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alyzing Information Exchanges
een Competitors under the
fi-Monopoly Law

" HOR¥EN & Jenny Xiaojin HUANG®

"INTRODUCTION

al competition, antitrust and anti-monopoly circles throughout the world, it has
n understood “that many information exchanges between competitors can be
v'enhancing and procompetitive.”’ As an example, the Organisation for
fc. Co-operation and Development (OECD) Competition Committee met in
010 to debate the various aspects of potential information exchanges between
ts, and released a detailed and exhaustive 485 page report.” In the Report’s
Summary, the OECD Secretariat appropriately observed that “[i]n the course
‘husiness, companies can—and often do—exchange various types of informa-
jugh, different channels, which leads to increased transparency in the market
dn bolster allocative and productive efficiencies....”

wever, it is equally well recognized in the United States, the European Unicn
Jother jurisdictions throughout the world that exchanges of “semsitive
formation may allow competitors to successfully collude or coordinate price-+

mas J, Horton & Stefan Schmitz, The Lessons of Covisint: Regulating B2Bs Under European
td-American Competition Laws, 47 Wayng L. Rev. 1, 36 (2001), See also ABA SECTION OF
TI_TRU'ST Law, A PRIMER ON THE LAW OF INFORMATION EXCHANGE: A GENERAL REVIEW OF THE Law or
NCHMARKING -AND INFORMATION EXCHANGE FOR Busivess MaNacers (2d ed. 2002); and ABA
CTION OF ANTITRUST LAW, ANTITRUST Law DEVELOPMENTS 97-102 {7th ed. 2012).

}_.’Dnnation Exchanges Berween Competitors Under Competition Law-2010, OECD Policy
undtable Report {Jul. 11, 2011}, http://www.oecd.org/competition {accessed Jan. 9, 2013).

5 at g,
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increases and output reductions.” As recently stated by the OECD, “[t]he exchange'of
information can facilitate collusion among competitors by allowing them to establish
coordination, monitor adherence to coordinated behavior and effectively punish a@‘f

deviations,”® Furthermore, information exchanges between competitofs “may lead_;"@%
market foreclosure.” In both the United States and the EU, a long line of cases hayg
condemned the sharing of information that could lead to- coordinated price mcrease:;r@g
output -reductions.” Furthermore, a2 number of courts in the United States hayg
permitted “proof that competitors have shared information [to] serve[] as evidenc
a per se illegal conspiracy to fix prices.”® .

For this complex area of competition law enforcement, "[glenerally, competit i
laws of different jurisdictions around the world do not have specific provisions dealiﬁ‘%
with exchanges of information. Instead, these are dealt within the framework g
traditional prohibitions against cartel agreements and/or concerted practices,”® Ho
ever, various jurisdictioris have issued guidelines relevant to information exchange
between competitors.'® Although these guidelines have not ended the debates on ¢

topic,'! a consensus seems to have been reached that while certain factors, such as
Rnature, content and context of the disclosure allow for general categorizations t

4. Thomas J. Horton & Stefan Schmitz, The Lessorts of Covisint: Regulating B2Bs Under Europe
and American Competition Laws, 47 Wayne L. Rev. 1, 36-37 (2001). .

5. [Information Exchanges Between Competitors Under Competition Law-2010, OECD Poli
Roundtable Report (Jul. 11, 2011), http://www.oecd.org/competition (accessed Jan. 9; 201.
at 11.

6. In fairness, the OECD Report further notes that “it was generally felt that this risk s
particularly high and no problematic cases of this type were reported.” Id.

7. See, e.g., Sugarinst. v. United States, 297 11.S. 553 (1936); United States v. American Linsee
Co., 262 U.5, 371 (1923}; American Column & Lumber Co. v. United States, 257 U.S. 377 (192
United States v. Contdiner Corp. of America, 393 U.S. 333 (1969); Commission Decision 77/59
Case [V/3120366, COBELPA/VNP, 1977 0.J, (L 242) 10; Case [V/M 31.128, Faity Acids, 19
0.1, (L 3} 17; Commission Decision 92/157, UK Agriculturat Tractor Registration Excha
1992 0.J. (1.68) 12; Commission Decision 78/252, Case [V/29.176, Vegetable Parchment, ]
0.1. {170) 54; Case 1V/M 29.535, White Lead, 1979 O.J. (L 21) le. .

8. ABA SECTION OF ANTITRUST LAW, ANTITRUST Law DEVELOPMENTS 98 (7tit ed. 2012); and cases ¢
therein. As an example, in It re Petrolenm Produets Antitrust Litig., the Ninth Circuit raled
exchanges of price information could be treated as a “plus factor” from which a jury could i
a price-fixing agreement. In re Peiroleum Prods. Antitrust Litig., 906 F.2d 432, 445-450 (9th
1990}, ’ ;

9. Information Exchanges Benween Competitors Under Competition Law-2010, OECD Fo
Roundiable Report (Jul. 11, 2011), http://www.oecd.org/competition (accessed Jan, 9, 20

at 9.

10. Fore.g., in January 2011, the European Commission issued the Guidelines on the Applica
of Art. 101 of the Tréaty on the Functicning of the European Union to Horizontal Co-opera;
Agreements. These 2011 Guidelines include an extensive discussion in sec. 2 of the “Ge:
Principles on the Competitive Assessment of Information Exchange.” Similarly, in Decel
2004, the Office of Fair Trade of the United Kingdom released formal guidance on Agree
and Concerted Practices. In November 2011, the Australian government passed ihe Com)
tien and Consumer Amendment Act (No. 1) 2011, which commenced on Jun. 6, 2012, Th
prohibits anti-competitive price signaling and other information disclosures in the ba
sector.

11, Informaiion Exchanges Between Competitors Under Competition Lan-2010, OECD Po
Roundtable Report (Jul. 11, 2011), http://www.oecd.org/competition {accessed Jan. 9, 2
at 54. ’
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used as starting points in competitive analyses,'? it is difficult to elaborate
and theoretical rules to distinguish competitively harmful exchanges of infor-
from pro-competitive exchanges. Therefore, such issues must be approached
sse-by-case basis. The economic context, in which the participants to the
tion exchange are active, cannot be ignored.” :

his article focuses on information exchanges between competitors under Chi-
ti-Monopoly Law (AML), which has now been in efiect close to five years. The
lces the same approach as the EU in categorizing monopoly agreeinents into
orms: agreements of corpetitors, ‘decisions of industry associations, and
ed practices.”’* In the AML'’s implementing rules en monopoly agreements,
& National Development and Reform Commission (NDRC) and the State
tration for Industry and Commerce (SAIC} set “intention communication™ or
ation exchange” as a necessary element to establish a concerted practice.'® The
language of tha“AML and its two implementing rules, combined with the lack
-ate guidelines, leave various questions to businesses or practitioners seeking to
and the legal consequences of information exchanges between competitors
'e AML.]'S .

ir example, what is the implication. of an “intention communication,” and is it
from the term of “information exchange or sharing” used in other major
fions? Is reciprocity in exchanging information necessary Lo establish a con-
ractice? Furthermore, what kinds of information exchanges may create legal
der the AML? For example, is an invitation to collude prohibited under the
And what factors may be considered in exempting a competitive information
ge from the AML’s coverage?

though a lot of questions remain to be answered, China’s enforcement of the
s not stagnated. In the last five years, China has gained valuable experience in
with information exchanges between competitors. The relevant cases include
7 ones with the flavor of monopoly agreements, but a number of merger control
5 well. Governmental and scholarly studies also are accumulating. Together,
t a helpful ]igliﬁ\éﬂhow businesses and practitioners should evaluate informa-
hanges between competitors in China from the antitrust perspective.

nilateral Disclosure of Information with Anticompetitive Effects-2012, OQECD Policy Round-

_O_lle Report, 11, http://www.oecd.org/daf/r:ompetition/UnilateraIdisclosureoﬁnformation
2.pdf. :

rmation Exchanges Beoween Competitors Under Competition Law-201 0, OECD Policy

ndtable Repart (Jul. 11, 2011), hitp:/ Jwww .oecd org/competition (accessed Jan. 9, 2013},

3 . ! :

'AML, Art. 13, and Art. 101(1) of the Treaty on the Functioning of the European Union.
ether with the Ministry of Commerce, which reviews pre-merger antitrust filings, NORC
'BAIC investigate monopoly agreements and abuse of domfnance cases {NDRC handles
ice-related matters and SAIC non-pricing matters). See Anti-Price Monopcly Regulation,
2011] NDRC Order No. 7, Feb. 1, 2011, Art. 6 and Regulation on the Prohibition of Menopoly
reement Conduet, [2010] SAIC Order No. 53, Dec. 31, 2010, Art. 3.

hinese competition law professor Xiaoye Wang has noted that “many of the [AML] provisions
te: very general, lacking specificity, implementing regulations, and guidelines, which are
ssential for the law to be workable.” Xiaoye Wang, The New Chinese Anti-Monopoly Law: A
utvey of a Work in Progress, 54 ANTITRUST BuLL. 579, 583 (2009). ’

a7



§7.01 Thomas J. HORTON & Jenny Xiaojin HUA

A word of caution is critical. It is necessary and crucial not only to caref
examine the words of the AML, but to read them in the context and light of Chiif
history, culture and traditions."” Even though the AML incorporates many aspe¢
EU and American competition laws and principles, it ultimately serves a C
political-legal system that does not fully share “the same values of the Western [
traditions. "'® Chinese antifrust authorities must pay “attention to local specificiti
and need to implement their market regulations “within the framework of a so
political system....”"*

It also is critical to keep in mind that “China is attempting to create a legal sysl
that is unique.” Within China, “[iJncreased commitment to the regularizatio |
law brings exists side by side with a system that remains susceptible to po
demands and appeals to popular morality and local custom.”*' In the words o
well-known scholar, “[iln an important sense, law in the European/North Amer]
traditiSir itseli may be viewed as a belief system, which having been imported
China must operate in the context of local belief systems.””* One, therefore, ¢
possibly hope to fully understand or predict future competition policy decision!
China without recognizing that such decisions are likely to be influenced as mudh
more by China’s unique culture and history, as by the influences of competition 1z
and decisions in the EU, the United States and other jurisdictions.* The cultur ;
history of sharing competitive business information in China is discussed in Se
§7.02 below.

17. Seg, e.g., H. Stephen Harris, Jr. et al., Anri-Monopoly Law and Practice in China 5 {
{"Those companies now doing business in China must now take measures to ensure [th
compliance policies address the unique aspects of the AML. Compliance with the AML i
challenging because of the breadth and vagueness of certain provisions of the AML, the
limited transparency of court and agency dgpisions, and the absence to date of sufficient a
or couri decisions or explications of the law’s provisions in the form of rules, regulation!
guidelines”).

18, Ignazio Castelluci, Rule of Law with Chinese Characteristics, 13 ANy, SURV. INT'L. & Comp.
64 (2007). .

19. Id, at 83-84. .

20. Benjamin Liebman, Assessing Cltina’s Legal Reforms, 23 CoLuM. 1. Asian L. 17, 31 (2009

21. Id, at 32. Liebman adds that the distinctiveness of China’s legal reforms “also comes
mixing foreign imports and increased adherence to rule of law values into a system
continues to embrace flexibility and populism as core principles of the legal system.” Id.,.

22, Pittman B. Poiter, Guanxi and the PRC Legal Systemn: From Contradiction to Complement
in SociaL CONNECTIONS iN CHINA! [NSTITUTIONS, CULTURE, AND THE CHANGING NATURE OF GUANX

182 (Thormas Gold et al. eds. 2002).

23. See, e.g., H: Stephen Harris, Jr., et al., Anti-Monopely Law and Practice in China, Mah
Dabhah, The Development of Sound Competition Law irn China: An (Im}possible Dream?,
WoRLD COMPETITION 341, 354 {2007) (“{T]he adoption and development of competition 1a
policy in a particular country is very much related io and depends on the culture and ty
economy of that country as well as on various socio-economic and socio-political cir
stances prevailing in such country”); and Thomas R. Howell, et al, China’s New -
Monopoly Law: A Perspective from the United States, 18 Pac. Rm L. & PoL'v J. 53, 54 (200
the absence of a global set of competition rules, prescribed by the WTO or otherwise,
«could not, even if it had so chosen, canform its competition policy to a single unitary syd
of muitilateral norms. For China, divergence from at least some national competition e
has been inescapable™). '
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THE HISTORY AND CULTURE OF COMPETITOR INFORMATION
-EXCHANGES IN CHINA

The Impact of China’s Guanxi Culture and Social Norms on
Competitor Information Exchanges
'an'ng of business information between competitors has a Jong history'in China.
hina, many businesses view their competitors as part of their guanxi network. The
pt of guanxi runs deep throughout Chinese culture and history. Guanxi is a
se term that defies simple translations.* In general, however, guanxi refers to
ctions and relationships that are based i plicily “on mutual interest and
t‘”2.5
"Guanxi has been a pervasive part of the Chinese business world for the last few

es."* As described by Professor Yadong Luo: e

guanxi] binds literally millions of Chinese firms into a social and business web: [t
widely recognized that guanxi is a key determinant of business performance, It
5 the lifeblood of both the macro-economy and micro-business conduct, Any
business in this society, including both local firms and fareign investors and

arketers, inevitably faces guanxi dynamics. No company can go far unless it has
extensive guanxi networks in this setting.?” -

=i

i in China is “ubiquitous and plays a fundamental role in daily life, "¢
hinese businesses and their managers cultivate extensive guanxi networks that
de not only their suppliers and customers, but their competitors, as well. Professor

bserves:

Good relationships with managers at competitor firms facilitate possible inter-firm
ollaboration and implicit collusion, while minimizing uncertainties and Surprises.
Superior relations with competitors may also hoost information flows and price
aimonization among rivals, which in turn enhance their common benefits,
revious research found that the more uncertain the environment, the more likely
hese informal ties will be mobilized to facilltate inter-firm relationships. Overall,
hese ties with managers at other firms can be regarded as an opportunity set for
nterfirm relationships, or as lubricant in exchange relations which serves to

educe transaction costs.?

An Alternative View on the “Rule of Law”
Tucker notes that “[gluanxi is variously
s, loyalty, ...a social network..., mutual

See, e.g., Micaela Tucker, “Guanxi!"—“Gesundheit!"

Panaceq in China, 35 Vr. L. REv. 689, 693 (2011). Ms.
Bslated or uniderstood as connections, relationship

Hl}_derstanding, [and} mutual respect....” id.

tanley Lubman, Looking for Law in China, 20 Cotum. I. Asian L. 1, 70{2006}; see also Thomas

0ld, Doug Guihrie & David Wank, An Introduction to the Study of Guanxi, in SociaL

ONNECTIONS 1N CINA: [NSTITUTIONS, CULTURE, AND THE CHANGING NATURE OF GUANXI 3,6 (T. Gold,

~Guthrie & D, Wank eds., 2002); and Mavrar MEFHUI YANE, Gifrs, FaAvors & BANQUETS: THE

BT OF SOCIAL RELATIONSHIFS 1N CHINA 1 (1994),

ADONG LUo, GUANKI AND Busingss 1 (2d ed. 2007),

Loat 2, ..
- at B3 (citations omitted).
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Guanxi relationships include personal commitments and mutual favor sharing
long periods of time. Guanxi is “personal, reciprocal, and more long- term oriented
On & broad scale, guanxi implicates questions of the rule of law in China. * To tyg
Western thinking, guanxi may at times seem antithetical to the rule of law. Howej
a barmonious integration of the two concepts is possible.*® The challenge for Chir
enforcement agency is to recognize the cultural norms contained in ghanxi Wi
discouraging uses of guanxi that lead to anti-competitive information sharing
behavior.

[B] China’s Social and Cultural Norms and Information Exchanges

Information exchanges can be seen as part of China’s “social norms” that Ii
maintain “a peaceful and harmonious society.”* A strong cultuye of community
cooperation, as opposed te individualism and competition, underglrds China's §
norms. The community of common interests generally prevails over individual i
ests.® Whereas current American antitrust doctrine tends to lionize and encours
aggressive and even cutthroat competition, the AML pointedly asserts that an im
tant goal is to implement competition rules compatible with the socialist economy,
to ensure an orderly market sysiem.™ Protecting consumer welfare and the p'u
interest and “promoting the healthy development of the socialist market economy

A major concern for Chinese compentlon policymakers has been the potenn
“excessive” or “malignant” competition.”” Reacting to widespread fears, Ch
government encourages “industry self-discipline” under its supervision to help r

“excessive competition. *® The Chinese government’s “supervisory role in maintain
industry ‘self-discipline’ is a prime example of the substantial gap between West

30. Fang Yang, The Importance of Guanxi to Mualtinational Companies in Ching, 7, Asian 50
63-64 (2011).

31. Thomas W. Dunfee & Danielle E. Warren, Is Guanxi Ethieal? A Normative View of
Business in China, 32 J. Bus. Errics 191, 193 (2001).

32. Stanley Lubman, Looking for Law in China, 20 CoLum. J, Asian Law 1, 73-74 (2006}.

33.  June Zhao & Ming Hu, A Competitive Study of the Légal Education System in the United
and China and the Reform of Legal Education in Cliina, 35 SUFFOLK TRANSNAT'L L. Rev, 32¢
[2012]

34. See, e.g., lgnazio Castelluci, Rule of Law with Chinese Characfenszzcs 13 ANN. Surv. IK;
Comp. L. 35, 62 (2007). {"A ‘socialist’ rule of law still implies...the prevalence of co
interest over individual ones, and other fundamental values making China's popular de
racy and Western liberal democracies two different things”),

35. AML, Art. 4,

36, AML, Art. 1.

37.  See Bruce M. Owen, Su Sun & Wentong Zheng, China's Competition Policy Re,forr E
Anti-Monopoly Law and Beyond, 75 AnritRust LJ. 231, 247 {2008) {observing that “fe
‘excessive competition’ is widespread in China").

38. See, e.g, id., at 248-249 (“To many, China’s problem is not that there is too little competl
but that there is too much”).
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{nese expectations” in the context of coordination and competitive information
,oes among industry participants.* '

“hina also has shown a keen long-term interest in protecting the long-term health
ability of smaller competitors, as part of its interest in an orderly market and
self-discipline.” Indeed, Article 15(1)(3) of the AME expressly exempts
iolistic agreements that aim to “enhance competitiveness of small and medium-
terprises.*® Thus, information exchanges in China between competitors that
ned or can be shown to enhance the competitiveness of small and medium-~
enterprises, which might receive harsh treatment in the EU or the United States,
v to be positively received and reviewed in China.

ong with promoting a stable and orderly market, Chinese culture and regula-
along been concerned with competitive fairness.*" At least one Chinese scholar
ribed “an infatuation, common in Asta, with ‘fairness.’"*? In a 2008 govern-
hite paper, China’s State Council Information Office obsérved that one of the
s of China’s legal reforms is promoting and enhancing “fairness and justice,”
ntaining “social harmony and stability. "’ )
though such concerns trouble some conservative competition scholars,* they
that Chinese regulators may view favorably information exchanges that are
ed or can be shown to increase competitive fairness.

tephen Harris, Jr., et al., Anti-Monopoly Law and Practice in China 203 {2011).

y conservative American competition scholars are troubled by China’s concern for small
# medium-sized business undertakings. See, e.g., H. Stephen Hauris, Jr., The Making of an
itrust Law: The Pending Anti-Monopoly Law of the People’s Republic of China, 7 CaL J, INT'L.
69192 (2006); see also Bruce M. Owen, 5u Sun & Wentong Zheng, China’s Competition
= Reforms: The Anti-Monopoly Law and Beyond, 75 ANTITRUST L.J. 251 (2008) {“Competi: -
i1t itself should always be welcomed, ‘especially when it is not good for competitors”}.
bently, however, progressive American antitrust scholars have posited theories more in line
ith China’s. See, e.g., Thomas J. Horton, Unraveling the Chicago/Harvard Anditrust Double
lix: Applying Evolutionary Theory to Guard Competitors and Revive Antitrust Jury Trials, 41
ALT. L. Rev. 615 (2012). )

¢, e.g., Lawrence S. Liu, All About Fairi—Competition Law in Taiwan and East Asian
wnic Development, 57 ANTIERUST BuiL. 259, 298 (2012) (observing that Chinese enforce-
nt officials have been “deeply concerned with issues like ‘faimness’ and ‘disturbing market
"), Although for “many American furists and scholars the notion that amtitrust and
npetition law should incorporate moral norms of fairness is anathema,” at least one
oRPessive American antitrust scholar has recommended that American courts and regutators
in paying closer attention to evelutionary nofms of fairness in competition analyses. Seg,’
“Thornas J. Horton, Fairness.and Antitrust Reconsidered: An Fuolutionary Perspective, 44
FORCE L., Rev. (forthcoming 2013), http://works bepress.com/thomas_horton/3.

e.g, Lawrence $. Liu, All Abowt Fairi—Competition. Law in Taiwan and East Asiarn
omir Development, 57 ANTiIRUsT BuLl. 259 (2012).

State Council Information Office, China, China's Efforts and Achievements in Promoting
Rule of Law, reprinted in 7 Ciwese J. INT'L Law 513, 514 (2008).

e.g., Lawrence S. Liu, All About Fair?—Competition Law in Taiwan and East Asian
nomic Development, 57 ANTiTrust BuiL. 301 (2012) (“Lack of strong potitical commitment
srobust competition laws, while clinging to fuzzy notions of fairness, can reduce the
edictability of Asian competition law enforcement”). .
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[C] Trade Associations and Competitor Information Exchanges

Trade and business associations have a lgng history in China. During the per
between 1978 and 1984, when China began\implementing its reform and opening
policy, the enterprise reform with the characteristics of expanding enterprise autond
deepened. Following the experience of foreign countries and regions, China establ ]
two trade associations in 1980, and thereafter more and more trade associations ¢4
inte being.**

“In China, trade or industry associations can include “any social corporate en
established by companies in the same industry for the benefit of its membe
Although Chinese trade asscciations are not actual governmental bodies, they w
closely with the government to help maintain “industry self-discipline” and to a
“excessive competition. "’ Many Chinese trade association officials are former gové
ment ministry officials who view an important part of their mission as carrying
governmental policies and initiatives.*® An unwritten policy recognizes that the v,
of a Chinese trade association in maintaining competitive fairness and a stable
orderly market “depends on mutual help rendered, good prices offered, provisio
tips and other news, and credibility."*’ :

Recognizing the dangers of Chinese trade associations serving as enable
illegal caitels, “[m]any members of the Standing Commiltee of the 10th Nati
People’s Congress expressed their concerns and requested that the AML expli
prohibit industry associations from underiaking anticompetitive conduct.”*® Reac
to such concerns, Article 16 of the AML provides: “Industry associations shall
organize for the business operators in their industry to engage in a monopo
conduct prohibited under this chapter,” However, Article 11 of the AML expré
provides that “industry associations shall strengthen self-discipline o guide busi

4s. Industry Association, a mumber of legal issues {Maju Fang ed. 4/7/10}, China Paper Dow1
Center, hiip://law.chinaassn.com/article,aspx?id=33357 {accessed Jan. 9, 2013},
46. H. Stephen Harris, Ir., et al., Anti-Monopoly Law and Fractice in China 200 (2011).
47. See id., at 201-202. See alse Mark Williams, Foreign Investrment in China: Will th
Monopoly Law Be a Barrier or a Facilitator? 45 Texas InT'L. L.J. 127, 137-138 (2009) ("indus
assaciations in China are generally established by the state, with the government playl
leading role in many of them. They are not independent producer associations as is com
Western developed economies”); and MaRK FURSE, ANTITRUST Law 14 CHINA, KOREA, aND V
82 (Oxford U. Press 2009) ("It is generaily the case that trade associations are viewed fav
‘within commercial circles in China and are seen as an important mechanism for ind
piogress”). * ) .
48. H. Stephen Harris, Jr., et al.,-Anti-Monopoly Law and Practice in China 202 (2011); n.
49. See id., at 15. Indeed, it is generally believed that good refationships between manag
competitive firms “are likely to boost” the overall market performance of the member firmy
id., at 83. . :
50. Xiaoye Wang, The New Chinese Anti-Monopoly Law: A Survey of a Work in Progr
ANTITRUST BULL. 602 (2009). Dr Wang further points out that Article 16 of the AML “was
amendment during the AML third review by the Standing Committee of the 10¢th NPC in A
2007, which was the outcome of public cutrage at a widely reparted collective price incre
instant noodle producers. The price increase was initiated and organized by Instant N
China Assoclation from the end of 2006 through early July 2007.” Id., at 602,
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15 in the relevant industries to condutct competition in accordance with the law
afeguard the order of market competition.” The AML thus seeks to strike a
Gite balance in trade association activities __l\:etween promoting stable and fair
tion and anti-competitive conduct.

In practice, Chinese businesses’, trade associations’, and managers’ awareress
AML remains to be greatly enhanced. For example, several Chinese trade
ations’ charters still list coordinating prices as one of their primary objectives and
alities.” Taiwan, which got its Fair Trade Law in 1991, 16 years earlier than
and China, faces similar circumstances. Indeed, in the latest LCD cartel case
y a United States court, two managers of the Taiwanese company AU Optronics,
od an antitrust conspiracy and received three-year imprisonment sentences, did
lieve that their activities were for their personal sakes. Rather, they believed that
re helping to rescue the industry from a price plunge caused by excessive
on.% Chinese competition scholars Yong Huang-and Zhe Zhang have ob-

Vith their structure and mechanisms as well as sources of funding and senior
janagement, some Chinese industrial associations simply feel it is their duty to fix
\:good’ price on bebalf of their members. This mindset was actually inherited
m their unique role daring the history of China’s economic transformation.
nsequently, we frequently witness some stupid announcement of price increas-
- or minimum price maintenance by different industrial associations, from
tant noodle manufacturers to rea) estate developers. Sometimes, the industrial
ociations do not even realize the illegality of their behavior.>*

| by the Director General of SAIC’s Anti-Monopoly and Anti-Unfair Competi-
orcement Bureau in the first China Competition Policy Forum held in early
er 2012 by the expert consultation group advising the Anti-Monopoly Commis-
the 17 cases.that had been investigated by SAIC since the AMIL went into

s -provision was inserted to the [AML] law very late, during NPC's second reading, it
cts the Chinese government's view, that industry associations have a positive role o play
nhancing the export competitiveness of domestic industiles and regulating perceived
essive’ competition in the Chinese market.” H. Stephen Harris, Jr., et al. Anti-Monapoly
and Practice tn. China 204 (2011). See also Yong Huang, Pursning the Second Best: The
Istory, Momentum, and Remaining Issues of China’s Anti-Monopoly Law, 75 ANTiTRUST L.J.
129-130 (2008) (“With respect to trade associations, Chinese legislators are hoping that
& 0rganizations can play an important role in enhancing the competitiveness of domestic
stries, In particular, the lawmakers want the irade associations to eliminate *vicious
petition,” or cutihroat price wars"},
éxample, ‘Shandong Software Industry Association (htip:/ fwww.sdsoft.org.cn/
s.read.asp?id=356); Shanghai Real Estate Trade Association (hitp://www.srea.org.cr/
1_10w_66.htm1) ; Shanghai Convention and Exhibition Industries Association (http://
.scefa.com.cn/subpage/introduce.aspinewsid=3); and Shanghai Die & Mould Trade
ciation (hetp://www.sdmta.com/ArticlesOfAssociation.asp). :
Optronics gets $500m for LCD prices manipulation and two serdor executives get imprisor-

/#1tsohu.com /20120921 /1353656267 shtml (accessed Jan. 17, 2013).

i Huang & Zhe Zhang, Study en Fromer Issues and the Futirre Road of Regulation Over
opoly Agreements in Ching, in COMPETITION POLICY AND, REGULATION: RECENT DEVELOPMENTS IN
A4, THE US anp Eurore 45, 50 (M. Faure & Z. Zhang eds., 2011).
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effect in 2008, trade associations were involved in a majority of the 16 mong
agreement cases.”® :
Given the straightforward and blunt language of Article 16 of the AML, it
reasonable to assume that the Chinese regulamr\y authorities will keep a close ey
and pay special attention to Chinese trade association activities—especially as
relate to potential price and output coordination. In Section §7.03, we will exam
kinds of information exchanges that may be deemed potentially harmful to com
tion,,

§7.03 ANALYZING COMPETITOR INFORMATION EXCHANGES UNDER
THE ANTI-MONOPOLY LAW '

[A] China’s Statute on Information Exchq,“:}"ges._

As discussed above, like EU competition law, the AML broadly defines mono
agreement as an “agreement, decision or other concerted practice which elimina
restricts competition” while also spelling out a series of particular acts that may
anti-competitive consequences. As discussed in Section §7.01 above, NDRC and
in their roles as the AML impiementing authorities, have separately promulgated
According to these two sefs of rules, concerted practices mean that even though

enterprises in question may not have reached explicit agreements or decisions or. ‘
in writing, they may still have effectively coordinated their competitive behavi
analyzing potential concerted practices, the authorities must consider three elen]

- whether the arket conduct of the competing enterprises was identica

- whether thé enterprises communicated their intentions or exchanged:
mation; and '

- the relevsint market structure, competitive status, market change, ind
situation, etc., whether the enterprises are able to provide reaso
explanations other than collusion, which could justify their identical
duct.”®

Administration for Industry and Commerce), Some trade associations play negatf
httpi//tom.legal people.com.cn/n/2012/1204/c188502-19792125 him] (accessed  Jan
2013). !

56. Both NDRC and SAIC attemipted to clarify the elements {0 establish “concerted practl
their rules do not fully overlap. Both rules identify competitors' identical market beha
their prior communication of intentions as two essential elements. However, compar
the NDRC rules, the SAIC rules further propose 1o examine whether the competito
exchanged information (in addition to intentions), and whether they can provide reas@l
explanations other than collusion for their identical behavior. In a recent seminar, officialg
the two agencies noted that these legislative differences are not material, and in practl
will adopt essentially. the same elements to find concerted practices. Therefore, thi
examines the elements provided by the rules of the twa agencies comprehensively, rat

separately.
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plies a rule of reason analy51s approach on a case-by-case bas;s which is no
t from other jurisdictions.”” However, as discussed above, a number of
s need to be answered on how to apply the rules in practice by looking at real
d-legal studies. Section §7.03[B] will intreduce several relevant recent cases in
Applying these cases and additional legal studies, Section §7.03[C] discusses
ssible relevance to analyses of competitor information exchanges under the

Recent Cases in China Concerniﬁg Competitive Information
Exchanges

Unilever Case

AML took effect, Chinese antitrust authoritiés have not found any concerted
1o be express violations of the AML. Nevertheless, the {nilever case, which
ermined by NIJRC based on the Price Law, raised a question concerning what
n exchanges may be detrimental 16 market competition, and how to
ately regulate such behavior under the pre-existing legal framework er the
ework under the AML.

March 2011, Unilever China sent letters to supermarkets throughout China
ing price increases for some household consumer preducts, which were to -
ect on April 1, 2011. According to NDRC, beginning on March 21, 2011, a
China spokesman gave severaf public mterv;ews and released the following

ts to the domestic press:™

-“The everyday chemicals industry is sufficiently competitive, with a great
nurmber of brands. Consumers are relatively price-sensitive and competitors
are monitoring each other.. One can only make slight adjustments and see
- whether rivals follow suit.”

“The industry of fast moving consumer goods is a downstream industry.

Judging from the current upstream and downsiream chain reaction, the
whole industry has entered a price rise cycle.”
“Price rises involve a wait-and-see process and everybody is waiting for the
first one to adjust prices...If our rivals do not follow suit, then we will surely
suffer. Therefore, we can only make gradual adjustments to product
prices...If the prices of raw materials rise further and remain stable in the
rear future, the possibility of a second round of price rises will not be
excluded.” '

S e .
ﬁlmatmn Exchanges Between Competitors Under Competition Law-2010, OECD Policy
dtable Report {Jul. 11, 2011}, hitp://www.oecd.arg/competition (accessed Jan, 9, 2013),

National Development and Reform Commission answers journalists’ questions regarding its

sectition on Unilever China disseminating price rise information and disturbing the market
er, http://jjs.ndrc.gov.cn/gzdt/t20110506_410562.htm {accessed Jan. 17, 2013)
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* “The degree of price rises in April is not clear now. The prices of
materials are rising now and product prices will surely rise in the futi

*  “[T]he prices of upstream raw. materials such as petmchemicals vegg
oil and inorganic chemical, products rose by an average of aroun
which has directly led to an around 20% increase in the production c
daily chemicals...Actually, the gross profits of some categories o
chemicals are not high; for example, the gross profit of washing pow(
around 10%. Some small enterprises have long been hard to survi
they dare not raise prices while big compames do not raise prices.”

NDRC found that these statements, which were widely reported by the press, dr
Chinese consumers’ expectations of price increases, and caused a pamnic bu
products in some cities. Sales of some products sharply rose by dozens of time
even by as much as around 100 times in sorfi# supermarkets. Also according to NI
while Unilever decided to adjust prices as of April 1, other major daily che
suppliers such as Liby and Nice also decided to make price adjustments as of
and April 6. With the wish to stop panic buying and also curb inflation, which
significant challenge for the Chinese government at that time, NDRC had meeting
the suppliers, and asked them to suspend their price increases {or the momen
price rise was then temporarily calmed down.

NDRC found Urnilever to have disseminated price rise information and dist
the market pricing order, and imposed a fine of RMB 2 million. Although the lega
NDRC relied on in imposing a fine on Unilever was the Price Law, the Q&A pos
NDRC on its websiie mentioned the AML as one of the laws business operators shg
abide by. Article 14 of the Price Law prohibits business operators from “fabricat
disseminating information on price rises, driving up prices, and promoting exced
rises of product prices.” NDRC emphasized that:

In the market competition, business operators worry aboti Tosing market share
and therefore are very cautious about raising prices. By way of announcing pricé
rises etc. in advance in a high-profile manner and through focused media reports
competitors test market reaction and, hope that competitors follow the price rise, It
gave the competitors in the industry some time to reciprocally coordinate price
strategies to achieve a coordinaled price behavior. While the market shares remain
unchanged, a collective industry price rise is implemented.” ‘

with relatively high market shares and relatively great impact in the industry
“announce price rise information, with bad intentions, to test market reactions of,
prices collectively with competitors by tacit collusion. ..

Based on NDRC's public pronouncements, we can potentialiy infer that
the unilateral announcements of Unilever of the price rise information, NDRC
have heen considering a case against Unilever, Liby and Nice under the AML, a
that the companies communicated their intentions to raise prices through the

59. Id
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ily colluded through price signaling. The Unilever case serves as a strong
to businesses operating in China te pay close and special heed to the AML and
and developing rules in China concerning competitive information exchanges.

i

MOFCOM Divestiture Orders

nistry of Commerce (MOFCOM) is responsible for merger enforcement in
In carrying out its enforcement duties, MOFCOM has published several
s that briefly discuss the issue of information exchanges between competitors.
5, in Mitsubishi Rayon’s acquisition of Lucite International, MOFCOM re-
pecific divestitures in approving the merger and required the MMA monomer

of Lucite China and Mitsubishi Rayon in the Chinese market to be “run
ly and independently by a separate team of management and board of
ts.”®" MOFCOM further required that “during the period of independent opera-
he parties shall each continue to sell MMA in China independently on a
tive basis, and no information about pricing, customer, or any other competi-
qsitive information related to the Chinese market shall be exchanged between

Similarly, in connection with the acquisition by General Motors of car parts
- manufacturer Delphi, MOFCOM imposed a number of conditions on its
1 of the transaction designed to prevent discrimination by General Motor/
gainst its competitors. In terms of competitive information exchanges, MOF- .

quired that:

st-closing, General Motors comimits not to illegally seek to ohtain any competi-
tively sensitive confidential information in the possession of Delphi relating to
er domestic vehicle manufacturers, while Delphi commits not to illegally
close any competitively sensitive confidential information in the possession of
Iphi relating to other domestic vehicle manufacturers, The parties to the
ncentration are commitied not to illegally exchange or communicate with each
BF any competitively sensitive confidential information of a third party whether

‘formal or informal means.

ection with Panasonic’s acquisition of Sanyo, MOFCOM required Panasonic to
nyo’s lithium coin-cell secondary business in Japan. MOFCOM further
that: )

tween the date of the merger and completion of the divestiture, Pandsonic and
niyo should conduct related business independently and shall net disclose to

h other any competitive information such as prices and buyer information
gepl for the disclosures pursuant to legal requirements or obligations.®

Chinese merger control scheme is set forth in Chapter 4 of the AML.

Sll%lsht Rayon/Lucite International, [2009] MOFCOM Public Announcement No. 28, Apr.
9, sec. 7(2).

eral Motors/Delphi, [2009] MOFCOM Public Announcement No. 76, Sep. 28, 2009, sec.

H&sonic/Sony, [2009] MOFCOM public Announcement No. 82, Oct. 30, 2009, sec, &(1)(3).
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As discussed above, the issue of whether business competitors have “comm
.. _intentions” by exchanging sensitiv
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Finally, in its conditional approval determination 0N Seagate’s acquisition g
sung's hard disk drive business, among others, MOFCOM imposed a condition i
target business should be operated independently from Seagate for a period o '
one year. One of the key measures for that purpose was to keep Samsung’s te
pricing and sales completely independent and set up a firewall between Sammy
team and Seagate’s team to avoid mutual exchanges of competitive information;
inclided any information that might lead to competitors coordinatiné busine
information on product price, output, customers, bi
etc.* MOFCOM used similar language in its 2012 conditional approval of the ;
Digital acquisition of the Hitachi hard disk drive business. MOFCOM required W
Digital and the Hitachi business to “establish a firewall [to] ensure that the two §
not exchange compeltitive information. "5 Competitive information was classi
“anything that might lead to coordinate the conduct of operations witll
other....especially on product cost-price, production, cusiomers, [and} bid in
tion. "¢ '

These MOFCOM decisions provide helpful insights into the types of com]
business information exchanges that may potentially coniravene Article 13 of th
As seen, pricing and customer information are considered especially sensitiv
exchanges of such information must therefore be carefully justified, planng

monitored.

[C] Predicting Poiential Chinese Rules on Competitive information
Fxchanges from the Relevant Cases and Legal Studies

1] What are “Communicated Intentions”?

& business {nformation is likely to be parar
China in any potential future enforcement of the AML. Although the NDRE.AE
implementing rules both include “communicating intentions™ as a key fa
consider, neither has yet offered inaterial guidance as to what is meant by the
issue becomes even more confusing when one considers that the Chinese transk
“communicating intentions™ includes Chinese cultural and historical charac

Poientially, some analogies can be drawn from Chinese tort and crimi
treatment of "communicated intentions.” In Chinese torts law, “intention 8]
cation” means that the joint infringers reached a common decision and cOI
worked with each other in causing injury.%” In the Criminal Law, “intention £
nication” is interpreted as joint offenders communicating their intent and

64, Sengate/Samsung, [2011] MOFCOM Public Announcement No. 90, Dec. 12, 2011, se€
65. Western Digital/Hitachi [2012] MOFCOM Public Announcement No. 9, Mar. 2, 2012 ;

66, Hd. :
67, Xiao Cheng, implication of the Join Conduct in Art. 8 of Tort Liability Law, TsINGHY

(2010). Articie 8 of the Tort Liability Law stipulates: “Where two or more persal
commit a tor, causing harm to another person, they shall be liable jointly and sever
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ach other, so that they realize that they are not commiiting a crime in isolation,
sother with others.”® The key point is that no matter how the relevant parties
icate, they must clearly understand that they are effectively working together.
This kind of interpretation of the “concerted practicés” concept would seem to be
sed by the National People’s Congress. In a book published by the Economic Law
on of the Legislative Affairs Commission of the Standing Committee of the
al People’s Congress, “other concerted practices” is interpreted to mean that
though no written or oral agreement or decision was reached between the
tises, they still communicated with each other in a tacit way that enabled them
rdinate their activities, so as to restrict or eliminate competition.*® Also, as stated
article published by a project team of a training program for professionals in
st and anti-unfair competition law enforcement, other concerted practices
< exist in the form of tacit collusion and are consistent behaviors conducted by
rises, relying on tacit understanding bétween each other, in same time periods
ame markets.”
Such guidance echoes the EU guidelines, which state that to establish a concerted
¢e by information exchange, the regulators must show that “practical coopera-
stween them [competitors} is knowingly substituted for the risks of competi-
! In other words, competitors in a concerted practice should be found to have
aware that others are following the same course with them, rather than
ndently compeling with each other.
‘he Unilever case discussed above shows that the authorities’ most challenging
i{on is to establish that the relevant enterprises knew they were carrying out the
arket behavior (e.g., raising the price to a similar degree). Indeed, the Unilever
on was adopted under a provision of the Price Law, which applies to conduct by
le company, instead of the AML.
 reference, Taiwan's treatment of the term “intention communication” may
nstrudsiie. Article 5 of the Taiwanese Fair Trade Law (as revised on August 30,
provides that a consensus reached in other ways under Article 7 of the law
- intention communications other than covenants and agreements, Which could
int conduct even if they are not legally bipding. Following this law, in 2004, the
s Fair Trade Commission determined that PetraChina and Formosa engaged
dinated anti-competitive behavior through 20 announcements of price list
ents. The Fair Trade Commission ruled that the announcements were used

lINGKAI ZHANG:, STUDIES ON CRIMINAL Law (Law Press China 1997}, Art. 25 of the Criminal Law
ates as follows: “A joint crime means an intentional crime tommitted jointly by two or more
ons ..." :

Economic Law Division of the Legislative Affairs Comnission of the Standing Committee
he People’s National Congress, Articles Explanation, Legislative Reason, and Relevant
vision of the Anti-Monopoly Law of the PRC (Peking U. Press 2007).

2 project team- of the training program for professionals in antitrust and amti-unfair
mpetition law enforcement, Determination and Prosecnting of other Concerted Practices
nder China's Anti-Monopoly Law, hitp://www saic.gov.cn/gsld/gzit/xxb/201108/120110
112804 .htm] (accessed Jan. 16, 2013).
delines on the Applicability of Art. 101 of the Treaty on the Functioning of the European
ion to Horlzontal Co-operation Agreements, OJ [201 1) C 11/1, para. 60.
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to coordinate price increases that affected the market’s supply and demand b
The two companies were fined 6.5 million new Taiwan dollars. 72 Ag with the U
matter, in this case, reading from the Taiwanese authority’s determination, in
communication was carried out through the announcement of pricing adjustm

Turning back to Mainland China, in terms of the plain meaning of the reg
rules, “exchanging information” necessarily would appear to be much broaderin
than “communicating intentions,” since competitive business information can i
both pure facts (such as rising costs} and intentions (such as plans to raise pric

ultimately lead the authorities to conclude that a “communicated intentio
occurred remain to be clarified by future law enforcement actions and decision:
potential clearer statutory and regulatory guidance. However, as read from th
case information and legal studies, the use of different legal terms does not mea
the law enforcement standard s dlifferent. No matter what kind of information ha
exchanged, the key element to establish a concerted practice is a findin,
competition has been adversely impacted through knowing coordination rathe
independent decision-making.

{2] Do Information Exchanges Need to Be Reciprocal?

Another substantial question in analyzing competitor information exchar
whether the information needs to be reciprocally comiunicated to find a con
practice? A concerted practice is a type of monopoly agreement that 1mpll'
existence of reciprocal contacts. But do reciprocal contacts exist if the receiver,
information stays silent and does not respond to the competitor who initially se
information, but then adylats its behavior and follows the initiator?

On this question, the 2012 OECD Policy Roundtable Report on Uni
Disclosure of Information with Anti-competitive Effects has given a clear an:
emphatically states, “[flor purpose of establishing a collusive arrangeme
irrelevant whether only. one finn unilaterally informs its competitors of its in
market behavior, or whether all participating firms inform each other of their
tive deliberations and intentions.*”® To further clarify this issue, the 2012 OECD

continues in saying that:”

When a company receives strategic data from a competitor (be 1t in a meeiing,
mal] or electromcally) it will be presumed to have accepted the information a

72. Taiwanese Fair Trade Commission Bulletitz, Vol. 13, Issue 11, at 934. The case led t
debates. The Taiwanese Fair Trade Commission believed that the announcements w
to test each other's reactions. If one followed the other, they would adjust the
identically and simultaneously. If the other did not follow, the price announcement
withdrawn. Some critics asserted that the behaviors were no more than conscious pat;
which should not have been regulated. See Xianming Lian & Jitian Xu, Tawan Ect
School of Fconomics of National Taiwan Univ. 36:3 (2008) at 395.

73. Unilateral Disclosure of Information with Anticompetitive Effects-2012, OECD
Roundtable Report, 11, http://www.oecd. org/daf/compennon/Umlateraldlsclnsure

ation2012.pdf, at 13.
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 adapted its market conduct accordingly unless it responds with a clear statement
that it does not wish to receive such data. Simple acquiescence can be considered
as acceptance of the information received.™ -

QECD approach is the same as that taken by the EU The EU guidelines contain
lar policy statements:

" A situation where only one undertaking discloses strafegic information to its
" pompetitor(s) who accept(s) it can also constitute a concerted practice. Such
disclosure could occur, for example, through contacts via mail, emails, phone
calls, meetings ete. Tt is then irrelevant whether only one undértaking unilaterally
“informs its competitors of its intended market behavior, or whether all participat-
ng undertakings inform each other of the respective deliberations and inten-
ions... When a company receives strategic data from a competitor (be it in a
“imeeting, by mail or electronically), it will be presumed to have accepted the
nfermation and adapted its market conduct accordingly unless it responds with a
lear statement that it does not wish to receive such data.”

I1g: approach of not requiring reciprocal strategy disclosures appears stringent
ise as discussed above, reciprocity should be inherent for any kind of “agree-
* But the 2012 OECD Roundtable Policy Report explains the underlying reason-

tis for this reason that particularly in the context of private exchanges (e.g. a price
nnouncement made by a competitor during a meeting of the trade association),
ourts have considered it necessary that participants to the meeting had to publicly
lisiance themselves from the discussion in order to escape liability.™®

tringent approach ultimately provides a stern warning to help guide businesses

g potential competitive information exchanges. If and when a competitor
65 sensitive competitive business information, it should take active measures to
s-an attitude that it does not want to get involved in any potential concerted
s, 80 that the strategic uncertainties and independent competition in the market

titors are knowingly working with each other in undertaking a specific strategic
behavior. But if the information receiver does not respond to the information
n any way (e.g., by reacting with their own public announcement of price
ents, as discussed in the Unilever and PetroChinga/Formosa cases), it may be

at-13. .

+ Eronomic Law Division of the Leglslative Affairs Commission of the Standing Commiliee

4! ﬂ!? Pegple’s National Congress, Articles Explaration, Legislative Reason, and Relevant

ision of the Anti-Monopoly Law of the PRC (Peking U. Fress 2007}, at sec. 62.

lateral Disclosure of Information with Anticompetitive Effects-2612, QECD Policy Round-

£ lé;zpnrt, 11, http://www.oecd.org/daf/competition/Unilateraldisclosureoﬁnformation
, at 47,
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the meantime, businesses that receive potentially compromising information f
competitor should strongly consider documenting and communicating their
intentions to continue competing independently.

[3} Will Invitations to Collude Be Prohibited under the AML?

The OECD 2012 Roundtable Policy Report states:

In the context of invitations to collude, competition autharities have also locked at
the competitors’ reaction to the invitation and have construed as acceptance of the
invitation any specific market conduct which is in line with the offer to collude. For
example, reacting to an invitation to raise prices by raising its own prices would be
taken as a form of acceptance, unless it can be shown that the price increase was
contemplated before the invitation was extended. Simifarly, as discussed above,
not reacting to i¥&'gerceived invitation with a clear statement taking distance from
it could be taken as a sign that the target of the invitation has the intention to
aceept it.”?

Even if cdmpetilo’rs receiving an invitation to collude react by not cooperating at all
continuing to compete, the party that sent the invitation potentially could be
ecuted. As an example from the United States, on June 9, 2010, U-Haul Internati
Inc. and its parent company setiled Federal Trade Commission {FTC) charges that
violated Section 5 of the FTC Act by inviting U-Haul's closest competitor, Avis B
Group, Inc., to collude on the prices for truck rentals. The FTC alleged that, on
occasions between 2006 and 2008, U-Haul tried to increase rates for one-way t
rentals by privately and publicly communicating with Budget, the second-largest {
rental company in the United States. The invitations were sent indirectly via rele!
dealers or through a conference call with industry analysts However, Budget d
accept U-Haul’s invitation, so competition was never actually chilled,”
Nevertheless, the FTC alleged an unfair method of competition in violat
Section 5 of the FTC Act even though the actions did not violate the:Sherman Al
the Statement of then FTC Chairman Leibowitz, Commissioner Kovacic and Co.
sioner Rosch explained: “filn contrast to conspiracy claims that would violate
1 of the Sherman Act, invitations to collude do not require proof of an agreemen
do they require proof of an anticompetitive effect.””

77. Id,at13,

78. See Jum, 9, 2010 FTC Press Release, U-Haul and Its Parent Company Settle FTC Charge!
They Invited Competitors to Fix Prices on Track Rentals, http://www.fic.gov/opa/20
uhaul.shim; see also Larry Fullerton, FTC Challenges “Invitations to Collude,” 25 ANTITR
(Spring 2011).

79. Statement of Chairman Leibowitz, Commissioner Kovacic, and Commissioner Ros
Matter of U-Haul Int’l, Inc. and AMERCO, FTC File No. 081.0157, Jun. 9, 2010
www.fic.gov/os/caselist/0810157/100609uhaulstatement.pdf. See alse Complaint,
Int’l, FTC. File No. 081.0157 {ful. 14, 2010}, hitp:/www.ftc.gov/os/caselist/0
100720uhaulcmpt.pdf; Decision & Grder, U-Haul Int’l, FTC File No. 081.0157 (Jul. 14
hittp: /fwww fic.gov/os/caselist/0810157/100720uhauldo.pdf; and Analysis of Agré
Containing Consent order to Aid Public Comment, U-Haul Int’], 75 Fed. Reg. 35,033
2010}, http: / v fe. gov/os/caselist/0810157/160609uhaulanal. pdf.
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tn November 2011, Australia provided a similar example in passing its Compe-
ind Consumer Amendment Act (No. 1) 2011, which went into effect ‘on June 6,
rhis act prohibits anti-competitive price signaling and other information disclo-
the banking sector.” ) )

Chinese New Year 2013, China had no specific rules on lnvitations to collude,
o Anti-Unfair Competition Law seems to. have little room to be applied to this.
behavior {except for Article 2, which is a general article articulating the
le.of “voluntary, equal, fair and good faith” in market activities). Therefore, it
s'to be seen how China will deal with invitations to collude from the competition
erspective, especially given that the Anti-Unfair Competition Law is being
81 1t ghould be kept in mind, however, that in the Q&A issued by NDRC in the
er case, NDRC clearly stated that enterprises should not release price adjustment
o test the reactions of their competitors. Consequently, it seems possible that
inight well %flow the United States and Australia in taking a harsh view of
5 invitations to collude,

What Kinds of Competitive Information Exchanges May Potentially
Create Legal Risks?

to the United States, the EU and the OECD, Chinese authorities are struggling to
je appropriate competitive balance in permifting competitors to exchange
s information. While future cases will be examined on a case-by-case basis, it
ible to identify potential factors that are likely to be important in considering
a particular sharing of competitive information is likely io restrict cornpetition.
either the NDRC rules nor the SAIC rules set forth the specific factors io be
ered in analyzing whether a concerted practice would result from a competitive
bn exchange. Nevertheless, an article published by a ‘project team of a
2 program for professionals in antitrust and anti-unfair competition law enforce-
tes that when analyzing whether information exchange of a trade association
various factors including the characteristics of the information exchange
e examined.* oL

t, from the various divestiture orders of MOFCOM, it can be seen that product
“well as customer, output and bidding information are all sensitive business
on which businesses should be careful in disclosing to competitors. As an
in the announcements of the Unilever case, NDRC elaborated on the
on disclosed by Unilever, including the rate by which its price would be
e detailed cost increases in upstream raw materials, and the gross profit of

ttp://www.australiancompetitionlaw.org/legislation/2011pricesignalling. html.

drkshop on revising the Anti-Unfair Competition Law held, - http://www.saic.gov.cn/
2djz/tpbd/201007/120100727_93544.html (accessed Jan. 17, 2013).

2 project team of the training program for professionals in antitrust and anti-unfair
etition law enforcement, Determination and Prosecuting of Monopolistic Conduct of Trade
intions, _,http://www.saic.gov.cn/gsld/l]y]'/xxb/ZUl208/&0120822_128814.hm1 (ac-
sed Feb. 15, 2013).
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washing power. NDRC's highlighting such competitively sensitive information imp|
that the disclosure of such information was strongly considered in analyzing the

NDRC also highlighted that Unilever E{ad expressly referenced its compe
and included competitively strategic information that appeared unnecessary
announcement ostensibly targeted at customers. Such offending’statements Includ

“Competitors are monitoring each other and one can only make sli
adjustments and see whether rivals follow suit.” '
“Price rises involve a wait-and-see process and everybody is waiting
first one to adjust prices...If ouir rivals do not follow suit, then we will suf
suffer.” .

*gome small enierprises have long been hard to survive, but they dar
raise prices while big companies do not raise prices.”

A=

It seems §ife to conclude that trying to hide subtle {or not-so-subtle} messa
competitors in public announcements is a risky strategy at best.

Furthermore, NRDC's pronouncements appear to be consistent with the O
obsefvation that public announcements can also be construed as invitations to coll
depending on how the communication is formulated. This would generally be th

of announcements which

contain not only information which must, as a matter of commercial p
be conveyed to customers, but additional infermation which is not int
for that audience (such as references to specific competitors);

disclose more information than is strictly necessary for the purpose

announcement; and .
make the behavior announced contingent on what other market play

the industry at large wili do.*®

g

: - : D} Potential Regulatory Exemptions for Competitive Information
Exchanges ) ’

Article 15 of the AML generously sets forth numerous specific exemptions “from

application of Articles 13 and 14.” Some of these exceptions are discussed belo

i Specific Article 15 Exemptions
Global competition regulators and authorities increasingly have come to recogni:
potential pro-competitive synergies of joint competitor research and technology
opment {R&D) activities. As a result, joint R&D collaberations generally are v
today as innovation and output enhancing, as long as they are carefully tailo

with Anticompetitive Effects-2012, OECD Policy

a3, Unilateral Disclosure of Information
d.org/daf/competition/Unilateraldisclosureaﬁnfo

table Repori, 11, htip://www.0ec
2012.pdf., at 42.
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tential anti-competitive ancillary agreements. “Research joint ventures often
procompetitive benefits, such as sharing the substantial economic risks
'in R&D, increasing economntics of scale in R&D beyond what individual firms
alize, pooling important R&D information or complementary skills, and
ing the free-rider disincentive to invest in R&D by including likely R&D
in undertaking the research efforts and sharing the costs.”® As a result, in
-under the rule of reason.”*
owing the leads of the United States and the EU, China has adopted a hybrid
o permiiting and encouraging joint R&D collaborations. Article 15(1)(1)
ressly states that activities proven to fall under the case of “improving
gy, or researching and developing new products” shall be exempt from the
n of Articles 13 and 14. Once again, however, it is critical to keep in mind that
R&Erexemption is not absolute. Therefore, companies should keep close track
oint R&D activities and objectives, and strictly limit any joint information
what is necessary to further the R&D goals.

ving product quality, reducing costs, enhancing efficiency, harmonizing prod-
fications and standards, or dividing work based on specialization.” These
gulatory exemptions create huge opportunities for broad information sharing
ressly and absolutely immunized from regulatory review and enforcement.
example, in the field of automphile distribution, NDRC is reportediy taking
increase the bargaining power of dealers vis-a-vis the large automobile
urers, As background, the Unfon of Mercedes Benz Dealers in China
n) was set up under the China Automobile Dealers’ Association with the
of raising the unified dealers’ bargaining power in their dealings with the
gturers,- As reported, the Union, which consists of more than 120 dealers,

ECTION OF ANTITRUST Law, ANTITRUST Law DEVELOPMENTS 420 (5th ed. 2002), ciﬁng U.5.
i) ]QF Justice anp FTC ANTITRUST GUIDELINES FOR COLLABORATIONS AMONG COMPETITORS, § 3.31(a)
0.

TITOR COLLABORATION GUIDELINES, Workshop on revising the Anti-Unfair Competition Low
itp:/ /www .saic.gov.cn/fldyfbzdjz/tpbd /201007/t20100727_93544. html (accessed Jan.
2013}, at § 3.31(a). Seeking to spur joint research and development collaborations, the.

ect of antitrust challenges was partially responsible for the reluctance of competitive firms
United States to undertake joint research and development activities. REPORT OF THE
BMITTEE ON THE JUDICIARY, UNITED STATES SENATE, ON 5. 1841 (TaE NATIONAL PRODUCTIVITY AND
VATION AcT), May 3, 1984 at 2-3, The United States Congress sought to allay such concerns
assing the National Cooperative Research Act of 1984 (P.L. 98-462), which expressly
Ved competitors to engage in joint research and development activities without the fear of
ible treble damage antitrust liability. 15 U.5.C. § 4301 et seq. Following the lead of the
d States Congress, the Amerlean agencies have issued formal positions favoring R&D
borations through their Competitor Collaboration Guidelines. See also U.S. Derr. oF JusTice
C ANTITRUST GIIIDELINES FOR THE LICENSING OF INTELLECTUAL PRoPERTY (1995),

vpean Unjon has adopted a similar stance. Agreements that infringe Article 101(1) can
be justified under Article 101(3) if the agreement “contribute{s] to.improving the
Uetion or distribution of geods or to premoting technical or economic progress...."” See
l,/lggn Commission Guidelines on the Application of Article 101(3) of the Treaty, OJ [2004]
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communicates with the manufacturer on SOME COMMON issues in the distriby
channel, including channel improvement, bundling, pricing. etc. According to m

reports, the Union has been approved or registered by relevant regulating agenci

One may reasonably infer that the information exchanged between the Union mem

will be deemed by the authorities as having the effect of improving efficiencies i
automobile distribution industry. It seems likely that even if some business inform:
could be deemed as sensitive in normal cases, such information exchanges ma
exernpted from legal responsibilities, so long as the information was Dot cl
exchanged for anti-competitive cartel purposes.” _

Similarly, businesses seeking exemptions from the AML should be prepar
demonstrate why and how their information exchanges actually are designed to ¢

the target above.
e, L
21" Ppotential Market Share Exemptions.

Where small competitors’ combined market shares are limited, i

between them {which are not for cartel purposes) are unlikely to be vie "

anti-competitive given the constraints imposed by other larger competitors. Ther
ide collaborating competit

low market shares may creaté a gafe harbor to provi

a degree of certainty and security. ‘
In the United States, Saction 4.2 “Safety Zone for Competitor Collaboratic

General” of the Antitrust Guidelines for Collaborations among Competitors issl
the FTC and the Department of Justice provide a 20% safe zone.®® Absent extraor
cireumstances, American antitrust enforcement agencies will not challenge a co
tor collaboration when the market shares of the collaboration and its partic
collectively account for no more than 20% of each relevant market in which ¢

tition may be affected.”
China has not yet setany o

fficial safe harbors efther for merger control revi
cartel and abuse of dominance cases. It is upclear, therefore, whether low 1
shares would create possible exemptions in such cases. Going forward, it the

seems that the Chinese regulators may consider businesses with lower market

to be exempted from such reguiations. As previously discussed, it may be poss

h.com/ HTML/ZO12—12—12/xMNDngzU4MTYng.html (accessed
2013} .

87. See htip://www’.competitioﬁ]‘aw.cn/show.aspx?id=6593&cid-5 {accessed Mar. 1, 2013

g8, The safety zone, however, does not apply to agreements that are per se illegal, or tha
be challenged without a detailed matket analysis, Or t0 competitor collaborations t ]
merger analysis 5 applied.

89, Forexample, with a collaboration amosng two competitors where gach participant indi
holds a 6% market shate in the relevant market and the collaboration separately hok
market share in the relevant market, the combined market share in the relevant
purposes of the safety zone would be 15%. This collabaration, therefore, would fall W
safety zone. However, if the collaboration involved three competitors, each with a 6%
share in the relevant market, the combined market share in the relevant market for pur
the safety zone would be 21%, and the collaboration would fall putside the safety 2@
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that information exchanges carried out by such smaller businesses were de-

under Article 15(1) (3} to “enhance compentlveness of small and medium-sized

prises.”"

Exempted Industries

as the United States® and the EUJ,%2 Article 56 of the AML expressly provides
e “law shall not apply to alliances or other concerted practices of agricultural
¢ers-and farmers’ economic organizations during the course of production,
sing, sales, transportation, storage and other operating activities of agriculturat
ts,” Therefore, information exchange for the purpose above will be exemptéd
ntitrust liabilities. However, it is worthwhile to note that this exemption only
) agnculqgjral producers and rural economic organizations, and obviously does
gan that all ¢bordinated behavior on agricultural products will enjoy antitrust
ity. This is endorsed by NDRC's enforcement activities against a price cartel
en dealers of green mung beans and garlic in 2010.”

CONCLUSION

ea of competitive information exchanges in China is complex and fraught with
jal pitfalls for business and lawyers. Many, if not most, such exchanges are likely
een as pro- compeutwe and legal under the AML However, since such exchanges

I: carrying out competitive analyses, compames should not shirk from asking
questions such as: (1) why is it necessary to exchange this competitive business
ation?; (2) what are we hopmg to accomplish?; and (3} is one of the ostensible
es of the exchange to increase or control prices, or to reduce industry output or
y? Unless there are no likely anti-competitive motives or potential effects,
ies may wish to reconsider the necessity of the competitive information
ge. Companies also should take a long hard look before agreeing to exchange
itively sensitive information such as customer data or future pricing or produc-
ans. There is much at stake, considering the potential high costs of a regulatory
hat competitive business information was exchanged as part of a concerted
€ or monopoly agreement that violates the AML.

JFCOM current]y is drafting mles on expedited merger rules, which may expressly set certain
atket shares as a standard for the possible application of its review process.

ayton Act § 6, 15 U.5.C. § 17. sec. 6 of the Clayton Act permits, among other things, the
atlon of agricultural or horticultural mutual assistance organizations when such organi-
tions do not have capital stock or are not conducted for profit.

uncxl Regulation No. 26/62 of Apr. 4, 1962 applying certain rules of competition &0
duction of and trade in agricultural produets.
hitp://politics.people.com.cn/GB/1027/12031993 html (accessed Mar. 1, 2013).
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Monopoly Agreements

Consistent with the laws of other. jurisdictions, chapter 2 of the Anti-

‘Monopoly Law (AML)! prohibits agreements between undertakings that

have adverse effects on competition.? The AML’s provisions regarding anti-

competitive agreements are largely modeled on Furopean Union (EU) law,
though some important differences exist, even if those may be unintended.?

Article 1 of the AML provides that the law is enacted for the purpose of

. preventing and prohibiting “monopolistic conduct,” which inchudes “monop-

' oly agreements among undertakings.” Article 13 defines monopoly agree- -

ments as “agreements, decisions or other concerted behaviors that eliminate
or restrict competition”. Articles 13 and 14 of the AML provide lists of types
of agreements bctwea)n respectively competing undertakings (Article 13) and
between undertakings and trading partners (Article 14) that are prohibited.
These lists are not exhaustive as they can be expanded by the Anti-Monopoly
Enforcement Authority (AMEA).® Agreements that would otherwise be
 prohibited under Article 13 or 14 may be exempted if the agreement is entered
into for one of the purposes set out in Article 15 and certain conditions are
met, Violations of the monopoly agreement provisions are subject to both
administrative penalties and civil liability, including substantial fines and
orders to cease violations.® : '

Both State Administration for Industry and Commerce (SAIC) and
National Development and Reform Commission (NDRC) have jurisdiction
over enforcement of certain aspects of the monopoly agreement provisions of
the AML, though the precise contours of their respective jurisdictions are not

1. Fanlongduan Fa [Anti-Monopoly Law (AML)] (promutlgated by the Standing Comm. Nat'l-

People’s Cong,. Aug. 30, 2007, effective Aug. 1, 2008) 2007 StaNpING Comm. NaT’L PEOFLE'S
Conc. Gaz., Issue No. 6, available in Chinese af http:/fwww.npc.gov.cnfwixzl/gongbao/
.. 2007-10/09/content_5374672.htm (last visited Feb. 28, 2011}, an English translation available

o ?z'f-“'http:llwww.npc.gov.cn;’eng]ishnpclLaw.’ZUDQw02/20[cuntmt_1471587.htm (last visited -

_ Feb.28,2011) (PRC.).

2. f TEFEU, art. 101, prohibiting certain types of 2greements that “have as their object or effect

.+ the prevention, restriction or distortion of competition within the common market. . . 7

" ... US, Sherman. Act, Section 1, 15 US.C. § 1, declaring illegal “[eJvery contract, combination in
the form of trust or otherwise, or conspiracy, in restraint of trade or commerce among the

*:+ several States, or with foreign nations.” )

3. For exainple, while Article 101 of the TFEU applies broadly to all agreements, the AMI makes

. a distinction between agreements among competitors and agreements between undertaldings

-.and their trading partners. In addition, the AML provides for a limited—but expandable—list

- of prohibited agreements, while Article 101 of the TFEU applies to all agreements restricting

. competition. Second, the grounds for exemption are different. Third, the AML does not

- provide that agréements in violation of Section 2 of the AML are automatically void, as

2-does Article 101(2) of the TFEU, although such agreements would appear to: be void under

Articles 52 and 329 of the Contract Law.

.- AML, art, 3,

AML, art. 13(6) and art. 14(3).
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_ yet clear.” Both agencies have promulgated rules designed to explain their
interpretations and approaches to enforcement of the monopoly agreement

provisions of the AML. :
Moreover, both the Price Law® and the Anti-Unfair Competition Law

(AUCL),? which predate the AML, prohibit collusive activities.'® Unlike those
antecedents, the AML imposes this prohibition in the context'of a compre-
hensive competition law enacted for the purposes, inter alia, of protecting
competition and enharicing economic efficiency.'!

Finally, the AML does not explicitly adopt the per se rule and rule of reason
approaches followed in the EU, U.S. and other major jurisdictions. Generally,
other jurisdictions have categorized “hardcore” restraints that have no Jegiti-
mate efficiency-enhancisg purpose, as per se offenses, meaning that they will
be condemned without an inquiry into whether they cause an adverse effect
on competition; such harm to the competitive processis presumed.'? Conduct
typically included within the per se category includes naked horizontal price-
fixing and output agreements, as well as horizontal agreements to allocate
markets, through which each party to the agreement agrees to restrict its

7. For a general discussion of the specific responsibilities and jurisdictions of the AMEAs, see
Chapter 7.

8. Jiage Fa |Price Law} {promulgated by the Standing Comm. Nat] Peoples Cong., Dec. 29,
1997, effective May 1, 1998) 1997 STaNDING COMM. Nat’L PEorLe’s CoNG, Gaz., Issue

] _ No. 7, available in Chinese at http://www.npc.gov.cnfwxzl/gongbao/1997-12/29/content_

. 1480187.htin (last visited Mar. 1, 2011), an English translation at hitp:ffwww.npe.gov.cn/
englishnpc/Law/2007-12/1 1/content_1383577 htm {last visited Mar. 1, 2011) (PR.C.).

9. Fan Bughengdang Jingzheng Fa [Law of the People’s Republic of China Against Unfair
Compgt'i't‘i-on {also referred to as the AUCL)] {promulgated by the Standing Comm,
Nat'l People's Cong,, Sept. 2, 1993, effective Dec. 1, 1993} 1993 STANDING COMM. NAT'L
PropLE’s CONG. GAZ. lssue No. 5, aveilable in Chinese at http:ffwww.npc.gov.cn/
wle/gongbao:‘ZODD-12/051coment_5004600.htm (last visited Mar. 1, 20i1), transiated at
http:!/www.npc.gov.cnlenglishnpc/LawlZOU?-12!12/content_13838(}3.htm {last  visited
Mar. 1, 2011} (PR.C.).

10. See Price Law, art. 14 (listing several conduct including price fixing as “unfair pricing
conduct”). See AUCL, art. 15 (prohibiting collusion with ather bidders or with the company
offering to bid inl order to change the bid price or exclude ather bidders from competition).
Yor discussion of enforcement of other competition related laws such as the Price Law

and the AUCL, see Chapter 9.

11. AML,art. 1, )
12." See United States v. Trenton Potteries Co., 273 U.S. 392 (1927) (the ULS. Supreme Court

declared that a direct (i.e. “naked”) price-fixing agreements among competitors per se
unlawful, regardless of whether the price charged was reasonable); under U.S, law, the use of
the per se rule is confined to restraints "that would always or almost always tend to restrict
competition arid decrease output” Business Electronics Corp. v. Sharp Electronics Corp., 485
US. 717, 723 {1988); see also case T-14/89, Montedipe SpA v Commission [1992] ECR
111155, para 265 (the EU’s General Court (formerly the “Court of First Instance”} declaring
that "price fixing, output limitations and market allocation agreemerils preclude “the applica-
tion ofa rule of reaso, . . . and must be regarded as an infringement per se of the competition

|
]

rules”).
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-1 competition to a particular geographic area, set of customers, or type of
products. In contrast, most major-jurisdictions use on¢ or more forms of
the rule of reason to analyze whether agreements that have a legitimate
“ancillary” purpose should be found to be a violation. In general, the rule of
reason balances the harm that the challenged conduct causes to competition
against its beneficial purposes. It remains to be seen whether China will
adopt these categories. To an extent, however, the exemptions in Article 15 of
the AML create an approach analogous to the rule of reason for monopoly
agreements that are entered into for certain beneficial purposes.’*

I¥"Scope of Application of Chapter 2 of the AML

A. The Notion of an “Undertaking”

Articles 13 and 14 of the AML prohibit monopoly agreements respectively
between competing undertakings (Article 13) and between undertakings and
their trading partners, i.e. vertical agreements (Article 14). Article 12 of the
 AML defines “undertaking” (jingyingzhe)'® as “a natural person, a legal

. 5
- a Y
" 13. See generally PH1LLp E. AREEDA, HERBERT HOVENRAME, ANTITRUST LAW, AN ANALYSIS OF
ANTITRUST PRINCIPLES AND THEIR APPLICATION X1 1906 (Aspen Publisher 2005) (herein-
after “AREEDA & HoveNkame € 2000c”) (discussing types of agreements in which the price-
fixing component may be deemed ancillary to a legitimate purpose and thus properly subject
j . torule of reason review). s . .
’ .. 14. Some Chinese scholars have opined that due to the exemption provision of Article 15,
- no absolute per se rule has been adopted in China, and all the cases need to be analyzed
according to the rule of reason—at least, the exemption provision should be taken into con-
. sideration, See WanG X1aNLIN, ComprTiTION LAW, 247(Chins Renmin University Press
- 2009} (hereinafter “WanG XIaANLIN, COMPETITION Law”); SH1 icHuN, ANTI-MONOPOLY
Law INTERPRETATIONS AND APPLICATIONS, 138 (China Legal Publishing House 2007)
(hereinafter “SHI ICHUN, INTERPRETATIONS AND APPLICATIONS OF AMLE'); Cac KaNGTAL
AN INTERPRETATION OF ANTI-MONOPOLY LAW OF THE PEOPLE'S REPURLIC OF CHINA:
- CONCEPTS, SYSTEMS, MECHANISMS, MEASURES, 69 (China Legal Publishing House2007)
(hereinafter “Cao KaNGTAL INTERPRETATIONS 0F AMI"}), However, it is believed that a dis-
tinction between the per se rule and the rule of reason analysis during enforcement will help
¢ to prevent monopoly agreements that have obvious anti-competitive effect. See Id., Wane
X1anLiN, CoMPETITION EAw, 247, But see Wu Zhenguo, Perspectives on the Chinese Anti-
-Monepoly Law, 75 Antrrrust L.J. (2008), at 73 and 81 (2008) {“Exemptions for monopoly
: agreements mean that even though the agreements, resolutions, or other coordinated acts
.- between the operators in question de eliminate or restrict competition and do qualify as
-~ monopoly agreements, the benefits such agreements bring in other respects are greater than
. their harm to the competition order. Therefore, the law provides that such agreements may
:. be exempted from the application of the AML.") (emphasis in eriginal).
.- Although “undertaking” is used in the official English translation of the AML published by
the National People’s Congress and thus alse throughout this treatise, the Chinese term fingy-
ingzhe (#% #%) is perhaps more accurately or literally translated as “business operator.”
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person or any other organization that engages in the production or operation
of commodities or provisions of services.” This is abroad definition similar to
the notioni of “undertaking” under EU law.’6 ; :
It should be noted that farming and rural economic organizations,
although they likely constitute undertakings under the AML, are. exempted
. from the monopoly agreement provisions."” Finally, trade associations and -
' State-owned enterprises constitute “undertakings” under the AML, even if
the rules applicable to their behavior may differ from those generally appli-
cable to other undertakings.'®

B. The Notion of “Agreement,

Articles 13 and 14 of the AML apply to “monopoly agreements,” which refers
to “agreements, decisions or other concerted practices that eliminate or
restrict competition.” These terms seem to be inspired by the relevant provi-
sions of EU law®® and can be expected to be interpreted broadly.2® In this

16. Under EU law, an undertaking is an entity engaged in economic activity, i, any activity
consisting in offering goods and services on 2 given market. See J. FAULL & A. NIKPAY, TrE
FC Law oF CoMPETITION § 3,27 (2nd ed. Oxford University Press 2007).
1%, Article 56 of the AMI provides that “This law is not applicable to the alliance or other con-
. certed actions conducted by agricultural producer and riiral econeimic organizations in such
. operational activities as production, processing, sales, transportation, and storage of agricul-
tural commodities” This article may be interpreted to cover farming and rural organizations
involved in a broad range of agricultural activities including farming, forestry, animal
husbandry, and fishery. It is inferided to benefit agricultural producers (including farmers,
farmers enterprises, and other entities that directly engage in agricultural activities), as well
as rural economc organizations (including rural collective economic organizations and spe-
cialized cooperative economic arganizations of farmers). :
v

" 18. See Chapter 5.
19, In particular, Article 101(1) of the TFEU, which prohibits “all agreements between undertak-

ings, decisions by associations of undertakings and concerted practices {. . .] which have as
their ohject or effect the prevention, restriction or distortion of competition [...J” .
i 20. See, e, | FAULL & A, NIKPAY, supra note 16, 99 3:47-.49 {“The term ‘agreement’ is defined
! widely for the purposes of TFEU ‘Article 101(1). For an agreement to exist it “is sufficient if
the undertakings in question should have expressed their joint intention to conduct them-
selves on the market in a specific way” . . . . [Ulnilateral conduct does not fall within the
scape of Article {101}, . .. A¥concurrence of wills” does not have to take the form of a legally
_binding contract. . . . It can be written or oral, signed or unsigned. The concept is wide
enough to catch arrangements such as “gentfemen's agreements,” simple “nnderstandings,’
the constitution of a trade association or non-binding matketing guidelines”) (citations
omitted); Monsanto Co. v Spray-Rite Service Corp., 465 U.S, 752, 768 (1984} {“The correct
standard [for proving &n agreement that violates Section 1 of the Sherman Act] is thet there
st be evidence that tends to exclirde the possibility of independent action by the {parties).
That s, there must be direct or circumstantial evidence that reasonably tends to prove that
[the parties] had a conscious Commitment to & common scheme designed to achieve an

unlawful objective).
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respect, Article 5 of the NDRC Anti-Price Monopoly Rules defines monopoly
agreements as “agreements, decisions or other concerted practices between
two or more undertakings, in written or oral forms, which have the effects of
eliminating or restricting cornpetition with respect to price.”! The SAIC
Rules on the Prohibition of Monopoly Agreements have a similar defini-
tien.22 Despite the terminology, no party to a “monopoly agreement” need be
a monopolist, and the agreement need not create or maintain 4 monopoly in
order for an agreement to censtitute a violation.

1. Tacit Collusion as an "Agreement” under the AML

There ig.at this stage some uncertainty regarding whether the AMEAs will
consider tacit collusion (i.e. a common course of action arrived at without
any expression or communication, verbal or otherwise, through independent
decision-making by each party’s taking into account its expectation of the
other party’s continuing in that course of action) to coustitite a monopoly
agreement under the AML. Tacit collusion is-not the same as “tacit agree-
ment”, which is sometimes used to describe a common understanding
reached through some form of communication between the parties that is
_expressed or communicated, though not verbally or in writing.

Axticle 13 of the AML provides that the notion of monopoly agreement
includes “concerted practices”, which is repeated in both the NDRC Anti-
Price Monopoly Rules and SAIC Rules on the Prohibition of Monopoly
Agreements. However, the SAIC Rules on the Prohibition of Monopoly
-, Agreements add further that the notion of “other concerted practices”, “shall
- imean colluded coordination in practice between undertakings withiit

;- express oral or written agreements or decisions.”® Also, both the NDRC
- Rules and SAIC Rules list several factors to be taken into account in finding
+ " of “other concerted practice” under the AML, which include (1) uniformity
of conduct; (2) circumstances of any communications between the undertak-
ings; and (3) any reasonable justification for the uniformity of conduct. 2

In most other jurisdictions, tacit collusion is generally not considered to
constitute an anticompetitive agreement but rather often merely represents

21: Fan ]iagé Longduan Guiding [NDRC Anti-Price Menopoly Rules] (published by NDRC,
~Jen, 4, 2010), available in Chinese at httpi//www.ndrc.gov.cn/zctb/zcfbl/2010ling/
S t20110104_389393.htm (last visited Feb.1, 2011) (ER.C.), azt. 4.

22;: Guanyn Jinzhi Longduan Xieyt Xingwet de Youguan Guiding [SAIC Rules on the Prohibition
¢ of Monaopoly Agreements].(“SAIC Rules on the Prohibition of Monopoly Agreements”)
{published by SAIC, Jan. 4, 2011), available in Chinese af http:/fwww.saic.govicn/zwghk/zyfb/
Zjl/id/201101/420110164, 103266 html (last visited Felr. 1, 2011) {PR.C.), art. 2.

v 8¢ Article 2(4). The NDRC Anti-Price Monopoly Rules do not include such a Janguage.

< NDRC Anti-Price Monopoly Rules, axt. 6 SAIC Rules on the Prohibition of Monopoly

Agreements, art. 3.
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normal competitive behavior, especially in oligopolistic markets.?® Where
the parallel behavior is plausibly consistent with independent action and
serves a legitimate business purpose, most jurisdictions that have addressed
the issue do not permit an inference of unlawful collusion based solely onthe
similar conduct. Where, however, the conduct is not plausibly justified by
serving a purpose other than facilitating collusion, such an inference may be

pertnitted.?

2. Tacit Acquiescence in Vertical Relationships

Unlike horizontal collusion, vertical agreements may be imposed by one
party on another. Accqrdingly, whether a course of conduct adhering to a
restrictive term in an agreément between a supplier and a purchaser should
be considered an agreement between those parties presents a different ques-
tion than similar facts in the horizontal context. Other jurisdictions have for-
mulated rules to determine when vertical restraints announced by one
transaction party and in which the other acquiesces will constitute the requi-
site agreement to establish a violation.””

25. See, e.g., FAULL & NICKPAY, supra nate 16, § 8.57 (“if the Cominission is not able to establish
to the required standard that contacts between competitors have taken place, it seems that
paraliel conduct in the market will not be deemed unlawful, as uncertainty about the future
conduct of each undertaking of the market is preserved”). See also Case 48/69 ICI v
Commission, {1972] ECR 619, para. 66 (while parallel pricing, standing alone, does not con-
stitute a concerted practice, “it rnay however amount ta strong evidence of such a practice if

.7 it leads to conditions of competition which do not correspond to the normai conditions of - ..,

the market having regard fo the nature of the products, the size and number of undertaldngs,
and the volume of the said market”).

26. Seegenerally George A. Hay, Facilitating Practices, in II ABA Section of Antitrust Law, IssUEs
in CompeTITION Law AND Pourcy, 1189-1217 {2008); Matsushita Blectric Indus. Co. v.
Zenith Radio Corp. 475 US. 574, 588 (1986), See also Brooke Group Ltd. v. Brown &
Williamson Tobacco Corp., 509 U.S. 208, 227 (1993) (“Tucit collusion, sometimes called oli-
gopolistic price coordination ar conscious parallelism, describes the process, not in itself
unlawfil, by which firms in a concentrated market might in effect share monopoly power
setting their prices at a profit-maximizing, supra-competitive level by recognizing their
shared economic interest and their interdependence with respect to price and output deci-

- sions”); Bell Atlantic Corp. v, Twombly, 127 §, Ct. 1955, 1964 (2007} {while evidence of
parallel conduct or interdependence may be consistent with the existence of a conspiracy, it
is equally consistent with a “wide swath of rational and competitive business strategy unilat-
erally prompted by common perceptions of the market”); Clamp-All Corp. v. Cast Iron Soil
Pipe Inst., 851 F2d 478, 484 {1st Cir. 1988} (“individual pricing decisions (even when each’
firm rests its own decision upon its belief the competitors will do the same) do not constitute
an unlawful agreement~under section 1 of the Sherman Act”) (Breyer, ]., emphasis in -

original);

97, Under EU law, the “mere concomitant existence of an agreement which is in itself neutral

and a measure restricting competition that has heen imposed unilaterally does not amount
to an agreement prohibited by [TFEU Article 101(1)]. Thus, the mere-fact that a measure
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oadcast Music, which we studied earlier in this Chapter, and our ne
case, Na
Music, evidence
in the late 1970s. as we have already noted, the C began to move
away from.heavy r &%&Mee In domg,ao’f returned to Chicago . -
Bd. of Trede’s loose framework -yt was c(ype'ﬂ'&i to confront its-vagueness.

That. trlggered a Second trend-—a stitbawdving effort by the Court fo move the
ertal artlcularlty, _d predlctabmty In

NATIONAL SOCIETY OF PROFESSIONAL
ENGINEERS v. UNITED STATES
Supreme Court of the United States, 1978.

435 U.S. 679, 98 5.Ct. 1355, 55 L.Ed.2d 637,

Mr. Justice STEVENS delivered the opinion of the Court,

This is a civil antitrust case brought by the United States to nullify an
association’s canon of ethics prohibiting competitive bidding by its members.
The queshion is whether the canon may be justified under the Sherman Act,
because it was adopted by members of a learned profession for the purpose of
minimizing the risk that competition would produce inferior engineering work

- endangering the public safety. The District Court rejected this justification

+ without making any findings on the likelihcod that competition would pro-

. duce the dire consequences foreseen by the association. The Court of Appeals

- affirmed. * * * Because we are satisfied that the asserted defense rests on a

“fundamental misunderstanditig of the Rule of Reason frequently appled m%
e

—

I

Engineering is an important and learned profession. There are over
50,000 graduate engineers in thé United States, of whom about 325,000 are
egistered as E_‘fessmnal engineers. * * * They perform services in connec-
ion with, the study, design, and construction of all types of improvements to
Bal property-—-bndges office buildings, airports, and factories are examples.

The Natlonal Society of Professional Engineers (Soc1e§yé_was organized in
985 to deal with the nontechnical aspects of engineering practice, including
promotion of the professional, social, and economic interests of its mem-
ers. Its present membership of 69,000 resides throughout the United States
nd in some foreign countries. * * *

The charges of a consulting: engineer may be computed in different ways.
may charge the client a percentage of the cost of the project, may set his
at his actual cost plus overhead plus a reasonable profit, may charge fixed
es per hour for different types of work, may perform an assignment for a
citic sum, or he may combine one or more of these approaches. Suggested
Schedules for particular types of services in certain areas have been
romulgated from time to time by various local societies. This case does not,
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however, involve any claim that the National Society has tried to fix specific
fees, or even a specific method of calculating fees. It involves a charge that the

members of the iety have unl 1l agreed fo refuse to negotiate or even

to discuss the question of fees until after a prospective client has selected the

‘engineer for a particular project. Evidence cof this agreement 18 found in

§ 11(c) of the Society’s Code of Ethics, adopted in July 1964.°
‘ ' PR

In 1972 the Government filed its complaint against the Society alleging
that members had agreed to abide by canonis of ethics prohibiting the
submission of competitive bids for engineering services and that, in conse-
quence, price competition among the members had been suppressed and
customers had been deprived of the benefits of free and open competition. The
complaint prayed for an injunction terminating the unlawful agreement.

In its answer the Society admitted the essential facts alleged by the
Governmentéand pleaded a series of affirmative defenses, only one of which ¢
remains in iggue. In that defense, the Society averred that the standard set
out in the Code of Ethics was reasonable because competition among profes- .
sional engineers was contrary to the public interest. It was averred that it
would be cheaper and easier for an engineer ‘‘to design and specify inefTicient
and unnecessarily expensive structures and methods of construction.” * * *
Accordingly, competitive pressure to offer engineering services at the lowest
possible price would adversely affect the quality of engineering. Moreover, the
practice of awarding engineering contracts to the, lowest bidder, regardless of
quality, would be dangerous to the public health, safety, and welfare. For
these reasons, the Society claimed that its Code of Ethics was not an

“unreasonable restraint of interstate trade or commerce.”

II

L

A. The Rule of Reason.

One problem presented by the language of § 1 of the Sherman Act is that
it cannot mean what it says. The statute says that “every” contract that
restrains trade is unlawful. * * * But, as Mr. Justice Brandeis pereeptively
noted, restraint is the very essence of every contract; * ¥ .* read literally, § 1
would outlaw the entire body of private contract law. Yet it is that body of law
that establishes the enforceability of commercial agreements and enables
competitive markets—indeed, a competitive economy—to function effectively.

. Congress, however, did not intend the text of the Sherman Act to
delineate the full meaning of the statute or its application in concrete
situations. The legislative history makes it perfectly clear that it expected the

courts to give shape to the statute’s broad mandate by drawing on_common-
3. That seclion, which remained in effect at professional engagements by competitive bid- =
the time of trial, provided: _ ding. * * ¥ -
“Section 11—The Engineer will not compete ¢. He shall not solicit or submit engineering
unfairly with another engineer by attempt- proposals on the basis of competitive bid-

ing to obtain employment or advancement or ding. * * * .
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¢ law tradition. The Rule of Reason, with its origins in common-law precedents
- long antedating the Sherman Act, has served that purpose. It has been used
" to give the Act both flexibility and definition, and its central principle of
' antitrust analysis has remained constant. Contrary to its name, the Rule does
i not open the field of antitrust inquiry to amy argument in favor of a
“challenged restraint that may fall within the realm of reason. Instead, it
focuses directly on the challenged restraint’s impact on competitive condi-.

“fions.

® % %k

The Rule of Reason * * * has heen regarded as a standard for testing the
nforcé?aﬁﬂity of covenants in restraint_of trade which are ancillary to a
gltlmatfz_tgggsactmn, ~such as.an employment. contract or the sale of a going
usiness. Judge (later Mr. Chief Justice) Taft so interpreted -the Rule in his
assic Tejection of the argument that competitors may lawfully agree to sell
heir goods at the same prieq as long as The agreed-upon price is reasonable.
nited States v. ‘Addyston. Pipe & Steel Co. That case, and subsequent
isions by this Court, unequivocally foreclose an interpretation of the Rule
permitting an inquiry into the reasonagfeness of the prices set by private

greement.

The ,ﬂrlL‘iafwlSO foreclose the argument. that becauge of the gpecial

= tharacteristics of a particular industry, monopolistic arrangements “dﬂ.bettei"

% mote trade and commerce than competition. That kind of argument i

perly addressed to Congress and may justify an exemption from the statut
e

specific industries, but it is not permitted by the Rule of Reason.

“The test prescribed in Standard Oil is whether the challenged contracts

dcts “were unreasonably restrictive of competitive conditions.” Unreason-

eness under that test could be based either (1) on the nature or character

the contracts, or (2) on surrounding circumstances giving rise to the

eérence or presumption that they were intended to restrain trade and

iance prices. * * * Under either branch of the test, the inquiry is confined
onsideration of impact on competitive conditions.

r. Justice Brandeis’ opinion for the Court in Chicago Board of Trade,
> Court opinion written by Mr. Justice Powell in Continental T. V., Inc.,
urt_has adhered to the p that the inguiry mandated b
on is whether the challenged agreement is one that promotes competi-
‘one thab suppresses competition. “The true test of legality is whether
straint imposed 1s such a8 faeraly regulates and perhaps thereby
es competition or whether it is such as may suppress or even destroy*

ition.” [Chicago Bd. of Trade,] 246 U.5. at 238.

ore are, thus, two complementary categories of antitrust analysis. Tl
t category are agreements whose nature and necessary effect are so
‘anticompetitive that no elaborate study of the indusiry is needed to
h their illegality—they are “illegal per se.” In the second category are
ments whose competitive effect can only be evaluated by analyzing the

eculiar to the business, the history of the restraint, and the reasons

was imposed. In either event, the purpose of the analysis is to form a
nt about the competitive significance of the restraint; it is not to decide
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fwhether a policy favoring competition is in the public interest, or in the
~ interest of the members of an industry. Subject to exceptions defined by
statute, that policy decision has been made by the Congress.

B. The Ban on Competitive Bidding

1 Price is the “central nervous system of the economy,” and an agreement
‘that “inferfere[s] with the setting of price by free market forces” is illegal on
its face. In this case we are presented with an agreemént among competitors
‘to refuse to discuss prices with potential customers until after negotiations
‘have resulted in the initial selection of an engineer. While this is not price
fixing as such, no_elaborate industry analysis is required to demonstrate the
‘anticompetitive character of such an agreement. It operates as an absolute
bam on competitive Bid&ng,_quyingyﬁtheqmlfﬁmi to both complicated and
simple projects and to both inex erienced and sophisticated customers. As the
District Court found, the ban “impedes the ordinary give and take of the
market . place,” and substantially deprives the customer of ‘“the ability . k..
utilize and compare prices in selecting engineering services.” On its face, this
agreement restrains trade within the meaning of § 1 of the Sherman Act.

The Society’s affirmative defense confirms rather than refutes the anti-
. competitive purpose and effect of its agreement. The Society argues that the
restraint is justified because bidding on engineering services is inherently
imprecise, would lead to deceptively low bids, and would thereby tempt
individual engineers to do inferior work with consequent risk to public safety
and health.®® The logic of this argument rests on the assumption that the
agreement will tend to maintain the price level; if it had no such effect, it
_would not serve its intended purpose. The Society nonetheless invokes the
Rule of Reason, arguing that its restraint on price coropetition ultimately
inures to the public benefit by preventing the production of inferior work and
by insuring ethical behavior. As the preceding discussion of the Rule of
Reason reveals, this Court has never aceepted such an argument. '

It may be, as petitioner argues, that competition tends to force prices
down and that an inexpensive item may be inferior to one that is more costly.
There is some risk, therefore, that competition will cause some suppliers to

' market a defective product. Similarly, competitive bidding for engineering
projects may be inherently imprecise and incapable of taking into account afl
' the variables which will be involved in the actual performance of the project.
Baged on these considerations, a purchaser might conclude that his interest in
; (j\ua]i'ty—rawhich may embrace the safety of the end product—outweighs the

¢ 19, The Society also points out that compe-
© tition, in the form of bargaining between the
. engineer and customer, is allowed ‘under its

canon of ethics once an engineer has been

initially selected. It then contends that its pro-
| hibition of competitive bidding regulates only
- the timing of competition, thue making this
. case anglogous to Chicago Bourd of Trade.
i % % % We find this reliance on Chicage Board
i of Trade misplaced for two reasons. Firat, peti-
_ tioner’s claim mistakenly treats negotiation he-
| tween a single seller and a singte buyer as the
| equivalent of competition between two or more
. potential sellers. Second, even if we were to

accept the Society’s equation of bargaining
with price competition, our concern with Chi-
cago Board of Trade ia in its formulation of the
proper test to be used in judging the legality of
an agreement; that formulation unquestion-
ably stresses impact on competition. Whatever
one’s view of .the application of the Rule of
Reason in that case, the Court considered the
exchange’s regulation of price information as
having a positive effect on competition. The
District Court’s findings preclude a similar
conclusion concerning the effect of the Soci-

ety’s “regulation.”
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. advantages of achieving cost savings by pitting one competitor against anoth-
" er. Or an individual vendor might independently refrain from price negotia-
 tion until he has satisfied himself that he fully understands the scope of his
. customers’ needs. These decisions might be reasonable; indeed, petitioner has
' provided ample documentation for that thesis. But these are not reasons that
satisfy the Rule; nor are such individual decisions subject to antitrust attack.

The Sherman Act does not require competitive bidding; it prohibits
unreasonable restraints on competitior. Petitioner’s ban on competitive bid-
ding “prevents all customers from making price comparisons in the initial
selection of an_engineer, and imposes the Society’s views of the costs and"
benefits of competition on_the entire marketplace. It is this restraint that:
must be justified under the Rule of Reason, and petitioner’s attempt to do so -
on the basis of the potential threat that competition poses to the public safety -
~ and the ethics of its profession is nothing less than a frontal assault on the. -
basic policy of the Sherman Act.

The Sherm#rn:Act reflects a legislative judgment that ultimately competi-
tion will produce not only lower prices, but also hetter goods and services.
“The heart of cur national econoinic policy long has been faith in the value of
coilgetition.’f The assumption that competition is the best method of allocat-
ing resources in a free market recognizes that all elements of a bargain—
quality, service, safety, and durability—and not just the immediate cost, are
favorably affected by the free opportunity to select among alternative offers.
Even assuming occasional exceptions to the presumed consequences of compe-
tition, the statutory policy precludes inguiry into the question whether

competition is good or bad.

ok

- *** We adhere to the view * % % that by their nature, professional
“Bervices may differ significantly from other business services, and;#ccording-
ly, the nature of the competition in such services may vary., Ethical norms
- may serve to regulate and promote this competition, and thus fall within the
* Rule of Reason. But the Society’s argument in this case is a far ery from such
¢ a position. Wewwith a contention that a total ban on competitive
- bidding is necessary becaiisé otherwise engineers will be teémpled to submit
. deceptively low bids. Certainly, the problem of professional deception is a.
- Proper suhject of an ethical canon. But, once again, the equation of competi- -
. tion with deception, like the similar equation with safety hazards, is simply
. too broad; we may_gssume that competition is not entirely conducive tq
 ethical hehavior, but that is not a reason, cognizable under the Sherman Act,;
- for doing away with, competition. :
~_ In sum, the Rule of Reason does not support a defense based on thd -
“-assumption that competition itself is unreasonable. Such a view of the Rulg
would create the “sea of doubt” on which Judge Taft refused to embark iziiF
\ddyston, and which this Court has firmly avoided ever since. B

k ok o

Jl}Sf‘sice Brennan took no part in the consideration or decision of the case. The
binion of Mr. Justice Blackmun, with whom Mr. Justice Rehnquist joined,
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concurring in part and concurring in the judgment, is omitted, as is the
opinion of Mr. Chief Justice Burger, concurring in part and dissenting in part.

Eds.]

Suppose the NSPE had evidence that when engineers engaged in competi-
tive bidding the buildings and bridges they helped to build were more likely to
have safety problems. For example, suppose—contrary to fact—that the NSPE
only had members in half of the states, and it proffered an expert witness
prepared to testify that in the 50% of states where the Society’s Code of
Ethics did not apply engineering services were lower in quality as well as
lower in price. Should the NSPE have been permitted to introduce the

expert’s testimony? Why or why not?

Note on the Rule of Reason After Nat’l Sic’y
Prof’l Eng’rs and Broadcast Music

The bipolar analytical framework described in Nut'l Socly Profl Eng'rs
(“NSPE") had a significant impact on the allocation of the burdens of production
and proof in antitrust cases. For cases falling under the per se rule, plaintiffs
needed only to establish concerted action of a kind that fell within one of the
recognized per se categories, like price-fixing, division of markets, or certain group
boycotts. The courts would then presume that such conduct had the requisite
unreasonable anticompetitive effect. As we have already noted, in evidentiary
terms, the per se rule created an irrebuitable presumption of unreasonableness.

Under the rule of reason, Chicago Bd. of Trade's approach called for a
thorough-going, multi-factored ‘analysis to prove that a given restraint was in fact
"+ inreasonable. When Chicago Bd. of Trade was combined with NSPE;. it appeared
that in a rule of reason case (in contrast to the per se approach), the plaintiff
would have to introduce evidence of likely or actual adverse competitive effects
and the defendants would be permitted to introduce evidence to rebut the
plaintiff’s case. The scope of the defendant’s rebuttal would not be restricted,
provided it was directed at the issue of effects. The Court made clear that
“ruinous competition,” like “reasonable prices,” would not constitute a eognizable
defense. But beyond this limitation, the specific requirements of burden shifting
remained to be addressed. '
Tn practice, plaintiffs found it much easier to prove cases under the per se
rule than the rule of reason. In conseguence, a court’'s determination as to
“whether the alleged conduct fell within or outside a category of per se conduct—a
decision ¢ften termed “categorization” of the case—often was outcome determina-
tive. The Court in NSPE twice emphasized, however, that whether the per se or
rule of reason is applied, “the purpose of the analysis is to form a judgment about
the competitive significance of the restraint.”” Even though the “rule of reason’’
and “per se rule” were specified as distinct modes of analysis, therefore, the Court
made clear that they represented two paths to implementing the same underlying
___standard, the standard of “‘reasonableness.” Accordingly, the “‘per se rule” can
57fairly be viewed as just an abbreviated method of applying the rule of reason.

Iy rﬂjAdditional guidance in applying the rule of reason came a year after NSPE in
. —the Court’s decision in Breadeast Music. Broadcast Music appeared to mandate
consideration of efficiencies, both in characterizing the conduct to determine

p——
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e, was not specifically to synthesize and explain all of M5
s, something it may have occasion to do in the flture.

treatment by the Coubbof collusive group boycotts, st
and controversial, pe€ent case of a very
% the topic in Chapter 7,

where wé examine boycotts havingexclusi effects.

ur next case, Superio
sed on a collusive group bdycott. As you read the
e “group boycott”
challenged in
& boycotts
by the

collusive group boycotts. 1

(SCTLA), the Court f
case, reflect on theAssues raised in Sidebar 2-3. Does

label add anythifig to the economic analysis of the con
too how the Court struggles with the fact that

FEDERAL TRADE COMMISSION v. SUPERIOR
' COURT TRIAL LAWYERS ASS’'N
Supreme Court of the United States, 1990,
493 11.8. 413, 110 S.Ct. 768, 107 L.Ed.2d 861.

Justice STEVENS delivered the opinion of the Court.
DinyYhoE

Pursuant to a well-publicized plan, a_group of lawye eed_not -to
represent indigent criminal defendants in the District of Columbia Superior
Court_until_the District of Coluipbi i lawyers’

— cortipgnsation. The questions presented are whether the lawyers’ congerted

conduct violated § 5 of the Federal Trade Commission Act and, if so, whether
it was nevertheless protected by the First Amendment to the Constitution.

I

The burden of providing competent counsel to indigent defendants in the
District of Columbia is substantial. During 1982, court-appointed counsel
represented the defendant in approximately 25,000 cases. In the most serious
felony cases, representation was generally provided by full-time employees of
the Disirict’'s Public Defender System (PDS). Less serious felony and misde-
meanor cases comstituted about. 85 percent of the total caseload. In these
cases, lawyers in private practice were appoinied and compensated pursuant
to the District of Columbia Criminal Justice Act (CJA).

Although over 1,200 lawyers have registered for CJA appointments,
relatively few actually apply for such work on a regular bagis. In 1982, most
appointments went to approximately 100 lawyers who are described as “CJA

regulars.” These lawyers derive almost all of their income from representing
* ok Gk

indigents.

In 1974, the District created a Joint Committee on Judicial Administra-
tion with authority to establish rates of compensation for CJA lawyers not
exceeding the rates established by the federal Criminal Justice Act of 1964.
After 1970, the federal Act provided for fees of $30 per houn for court time
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-and $20 per hour for out-of-court time. * * * These rates aecordingly capped
he rates payable to the District’s CJA lawyers, and could not be exceeded
absent amendment to either the federal statute or the Distriet Code.

Bar organizations began as early as 1975 to express concern about the
6w fees paid to CJA lawyers. Beginning in 1982, respondents, the Superior
‘Court Trial Lawyers Association (SCTLA) and its officers, and other bar
“groups sought to persuade the District to increase CJA rates to at least 335
er hour. Despite what appeared to be uniform support for the bill, it did not

ees caused any actual shortage of CJA lawyers or denied effective representa-
on to defendants.

LI

At a SCTLA. meetihg fin the Summer of 1983], the CJA lawyers voted to

¢t and informally agreed “that the only viable way of getting an increase in
s was Lo stop signing up to take new CJA appointments, and that the
oycott should aim for a $45 out-of-court and $55 in-court rate schedule.”

" On August 11, 1983, about 100 CJA lawyers met and resolved not to
ccept any new cases after September 6 if legislation providing for an increase
1 their fees had not passed by that date. Tmmediately following the meeting,
hey prepared (and most of them signed) a petition stating: :

“We, the undersigned private criminal lawyers practicing in the
Superior Court of the District of Columbia, agree that unless we are
granted a substantial increase in our hourly rate we will cease
accepting new appointments under the Criminal Justice Act.”

:On_September 6, 1983, about 90 percent of the CJA regulars refused fo
t dizy new assignments. Thereafter, SCTLA arranged a series of evepis
ract the attemtion of The news media and to obtain additional support.

EE ]

. :
ithin 10 days, the key figures in the District’s criminal justice system

tefusal of CJA Tawyers to take on new cases.’ On september 15, they
d-delivered a Jetter to the Mayor describing why the situation was expect-
0 “reach a crisis point” by early the next week and urging the immediate
ctment of a bill increasing all CJA rates to $35 per hour. The Mayor
pbtly met with members of the strike committee and offered to support an
diate temporary increase to the $35 level as well as a subsequent
manent increase to $45 an hour for out-of-court time and $55 for in-court

t noon on September 19, 1983, over 100 CJA lawyers attended an
LA meeting and voted to accept the $35 offer and end the boycott. The

ouncil’s Judiciary Committee convened at 2 o’clock that afternoon. The
:_mittee recommended legislation increasing CJA fees to $35; and the
ncil unanimously passed the bill on September 20. On September 21, the

ags, It is also true, however, that nothing in the record indicates that the low ~

orm a “strike committee,” The eight members of that committee promptly ‘

e convinced that the system was on Lhe brink of collapsé because of

]

regulars began to accept mew assignments and the crisis subsided. *”
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The Federal Trade Commission (FTC) filed a complaint dgainst SCTLA

.andrfour of its officers (respondents) alleging that they had “entered into an
: [ agreement among themgelves and with other lawyers to restrain trade by
i"g refusing €0 compete for or accept new - appointments under the CJA program
‘beginning on September 8, 1983, unless and unfll the Digbrict of Columbia
Thcreased the Tees offered under the CJA program. The complaiiif alleged
that virtually all of the attorneys who regularly compete for or accept new
_appointments under the CJA program had joined the agreement. The FTC
chargcterized respondents’ conduct as “a conspiracy to fix prices and to
conduct a boycott” and concluded that they were engaged in “unfair tnéthods
of competition in violation of Section 5 of the Federal Trade Commission
Act.” .
" After a 3-week hearing, the ALJ found that the facts alleged in the
complaint had been proved, and rejected each of the respondents’ three legal
[ defenses—that the boycott was adequately justified by tiié:public interest in
i | obtaining better legal representation for indigent defendants; that as a
. method of petitioning for legislative change it was exempt from the antitrust
77 laws under our decision in Eastern Railroad Presidents Conference v. Noerr
i Motor Freight, Inc., 365 U.S. 127 (1961) and that it was a form of political
o/ action protected by the First Amendment under our decision in NAACP v.
" Claiborne Hardware Co., 458 U.S. 886 (1982). The ALl neyertheless conclud-
1. ed that the complaint should be dismissed because the District officials, who
R9presumably represented the victim of the boycotf, recognized that its net
—! effect was beneficial, * * *

. - The ALJ’s pragmatic moderation found no favor with the FTC. Like the
ALJ, the FTC rejected each of respondents’ defenses. It held that their
“cpercive, concerted refusal to deal” had the “purpose and effect of raising

weprices” and was illegal per se. Unlike the ALJ, the FTC refused:to conclude
that the boycott was harmless, noting that the * * * hoycott forced the city
government to increase the CJA fees from a level that had been sufficient to
obtain an adequate supply of CJA lawyers to a level satisfactory to the

* ko \

respondents.
The Court of Appeals vacated the FTC order and remanded for a
determination whether respondents possessed “significant market power.”
The court began its analysis by recognizing that absent any special First

' Amendment protection, the boycott “‘constituted a classic restraint of trade
'\ within the meaning of Section 1 of the Sherman Act.” * * * The Court of
Appeals was not persuaded by respondents’ reliance on Claiborne Huardware'

or Noerr, or by their argument that the boycott was justified because it was
designed to improve the quality of representation for indigent defendants. It
concluded, however, that “the SCTLA boycott did contain an element of
expression warranting First Amendment protection.” It noted that boycotts
ave historically been used as a dramatic means of expression and that
respondents intended to convey a political message to the public at large. It
therefore concluded that under United States v. O’Brien, 391 U.S. 367 (1968),

a restriction on this form of expression could not be justified unless it is no
greater than is essential to an important governmental interest, This test, the
court reasoned, could not be satisfied by the application of an otherwise
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:appropriate per se rule, but instead required the enforcement agency tij

- “prove rather than presume that the evil against which the Sherman Act is
| divected looms in the conduct it condemns.” * * *

& & k

11 \
‘ % * * We may assume that the preboycott rates were unreasonably low,
“and that the increase has produced better legal representation for indigent
- defendants. Moreover, given that neither indigent criminal defendants nor the
lawyers who represent them command any special appeal with the electorate,
we may also assume that without the boycott there would have been no
increase in Distriet CJA fees at least until the Congress amended the federal
_ t control the case, f it 1 0
pass the social utility or political wisdom of price-fixing agree

. As the ALJ, the FTG, and the Court of Appeals all agreed, respondents’
boycott “‘constituted a classic restraint of trade within the meaning of Section
" | of the Sherman Act.” As such, it also violated the prohibition against unfair
methods of competition in § 5 of the FTC Act. Prior_to_the boycott CJA
lawyers were in competition with one another, _each_deciding_independently

whethier and how often to offer to provide services: fo the District at CJA

rates. The agreement among the CJA lawvers was designed to_obtain higher

prices for their services and was implemented by a concerted refusal to serve

an important customer in the market for legal services and, indeed, the only
customer in the market for the particular services that CJA regulars offered.
“This constriction of supply is_the essence of ‘pricefixing, whether it be

accomplished by agreeing u on a price, which will decrease the quantity

demanded, or by agreeing upon an output, will increase the price
: uffgg;gd__’ » The horizontal arrangement among these compefitors was unques-
tionably a “naked restraint” on price and output. Loy
EE

# The social justifications proffered for respondents’ restraint of trade thus
do not make it any Jess anlawful. The statutory policy underlying the
herman Act “precludes inquiry into the question whether competition is
tiod or bad.” Respondents’ argument * * * ultimately asks us to find that
heir hoycott is permissible because the price it seeks to set is reasonable. But
-was settled shortly after the Sherman Act was passed that'it * * * is no
xcuse that the prices fixed are themselves reasonable. * * *

“ Our decision in Noerr in no way detracts from this conclusion. In Noerr,
e “considered whether the Sherman Act prohibited a publicity campaign
raged by railroads” and ‘‘designed to foster the adoption of laws destructive
f the trucking business, to create an atmosphere of distaste for truckers
ong the géneral public, and to impair the relationships existing between
ruckers and their customers.” Interpreting the Sherman Act in the light of
f‘fFiI‘st Amendment’s Petition Clause, the Court noted that “at Jeast insofar
the railroads’ campaign was directed toward obtaining governmental ac-

Py

4
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It of course remains true that “no violation of the Act ean be predicated
upon mere attempts to influence the passage or enforcement of laws,” even if
the defendants’ scle purpose is to impose a restraint upon the trade of their
competitors. But in the Noerr case the alleged restraint of trade was the
intended consequence of public action; in this case the boycott was the means
by which respondents sought to obtain favorable legislation. The restraint of
trade that was implemented while the boycott lasted would have had precisely
the same anticompetitive consequences during that period even if no legisla-
tion had been enacted. In Noerr, the desired legislation would have created
the restraint on the truckers’ competition; in this case the emergency legisla-
tive response to the boycott put an end to the restraint.

# % ok

v

SCTLA argues that if its conduct would otherwise be prohibited by the
Sherman Act and the Federal Trade Commissitn: Act, it is nonetheless
protected by the First Amendment rights recognized in NAACP v. Claiborne
Hardware Co., 4568 U.S. 886 (1982). That case arose after black citizens
boycotted white merchants in Claiborne County, Mississippi. The white mer-
chants sued under state law to recover losses from the boycott. We found that
the “right of the States to regulate economic activity could not Jjustify a
complete prohibition against a nonviolent, politically motivated boycott de-
signed to force governmental and economic change and fo effectuate rights

guaranteed by the Constitution itgelf.” * * *
% % %

The activity that the FTC order prohibits is a concerted refusal by CJA,
lawyers to. accept any further assignments until they receive an increase in
their compensation; the undenied objective of their boycott was an economic
advantage for those who agreed to participate. * * * Those who joined, the
Claiborme Hardware boycott sought no special advantage for themselves. They
were black citizens in Port Gibson, Mississippi, who had been the victims of
political, social, and economic discrimination for many years. They sought
only the equal respect and equal treatment to which they were constitutional-
ly entitled. * * * As we observed, the campaign was not intended “to destroy
legitimate competition.” * * * Equality and freedom are preconditions of the
free market, and not commodities to be haggled over within it.

The same cannot be said of attorney’s fees. * * * [Olur reasoning in
Claiborne Hardware is not applicable to a boycott conducted by business
competitors who “stand to profit financially from a lessening of competition in

the boycotted market.” * * *

Vv

The Court of Appeals, however, crafted a new exception to the per se
rules, and it is this exception which provoked the FTC’s petition to this Court.
The Court of Appeals derived its exception from United States v. O’Brien, 391

e
-
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U.S. 367 (1968). In that case O’Brien had burned his Selective Service
registration certificate on the steps of the South Boston Courthouse. He did so
before a sizable crowd and with the purpose of advocating his antiwar beliefs.
‘We affirmed his conviction. We held that the governmental interest in

-regulating the “nonspeech element” of his conduct adequately justified the
% ok &

However, the Court of Appeals held that, in light of O’Brien, the eXpres-
give component of respondents’ boycott compelled courts to apply the anti-
{rust laws “prudently and with sensitivity,” ... with a “special solicitude for_
the First Amendment rights” of respondents. The Court of Appeals concluded
that the governmental interest In prohibiting boycotts is not sufficient to
justify a restriction on the communicative element of the boycolt unless the
FTC can prove, and not merely presume, that the boycotters have market
power. Because the Court of Appeals imposed this special requirement upon
the government, it ruled that per se antitrust avalysis was inapplicable to
‘hoycotts having an expressive component. LR -

: There are at least two critical flaws in the Court of Appeals’ antitrust
‘analysis: it egaggerates the significance of the expressive component in
respondents’ boycott and it demcrates the importance of the rule of law that
respondents violated. Implicit in the conclusion of the Court of Appeals are
unstated assumptions that most economic boycotts do not have an expressive
component, and that the categorical prohibitions against price fixing and
boycotts are merely rules of “administrative convenience” that do not serve
any substantial governmental interest unless the price-fixing competitors
actually possess market power.

It would not mﬁch matter to the outcome of this case if these flawed
‘assumptions were sound. O°Brien would offer respondents no protection even
if their boycott.were uniquely expressive and even if the purpose of the per se

rules were purely that of administrative efficiency. * % % The administrative - %

‘officiency interests in antitrust regulation are unusually compelling.. The per
JTules avoid “‘the necessity for an incredibly complicated and prolonged
'I_lg\mi Thvestigation into the entire history of the industry involved, as well
related Industries, h an effort to determine at large whether a particular
traint has been unreasonable.” If small parties “were allowed to prove lack
market power, all parties would have that right, thus introducing the
ormous complexities of market definition into every price-fixing case.” For
ese reasons, it is at least possible that the Claiborne Hardware doctrine,
hich itself rests in part upon O’Brien, exhausts O’Brien’s application to the

jiitrust statutes.

,‘.."f"ing—i"t'—ﬁji_ﬂi__gin}ﬁiﬂ“sgl‘m;tmig;“ﬂt ariother Jevel, after the terms of the
yeotters’ demands have been agreed upon, they niust be communicated to
arget: “[Wle will not do business until you do yvhat we ask.”” That

reement is a product of communication, but that is surely not_a reasen for.
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expressive component of the boycott conducted by these respondents is surely
not unique. On the contrary, it is the hallmark of every effective boycott.

At a third level, the hoycotters may communicate with third parties to
enlist public support for their objectives; to the extent that the boycott is
newsworthy, it will facilitate the expression of the boycotters’ ideas. But this
level of expression is not an element of the boycott. * * *

Th sum, there is thus nothing unique about the “‘expressive comporient”
of respondents’ boycott. A rule that requires courts to apply the antitrust laws
“prudently and with sensitivity” whenever an economic boycott has an
“expressive component” would create a gaping hole in the fabric of those
laws. Respondents’ boycott thus has no special characteristics meriting an
exemption from the per se rules of antitrust law.

Equally important is the second error implicit in respondents’ claim to

-immunity from the per se rules. In its opinion, the Court of Appeals assumed

that the antitrust laws permit, but do not require, the condemnation of price
fixing and boycotts without proof of market power. * #-% The opinion further

assumed that the per se rule prohibiting such activity “is only a rule of -
‘administrative convenience and efficiency,” not a statutory command.” This
statement contains two errors. The per se rules are, of course, the product of
judicial interpretations of the Sherman Act, but the rules nevertheless have
the same force and effect as any other statutory commands. Moreover, while
the per se rule against price fixing and boycotts is indeed justified in part by
“administrative convenience,” the Court of Appeals erred in describing the
prohibition as justified only by such concerns. The per se rules also reflect a
longstanding judgment that the prohibited practices by their nature have “a

substantial potential for impact on competition.” * * *

#® ok W

The per se rules in antitrust law serve purposes analogous to per se
restrictions upon, for éxample, stunt flying in congested areas or speeding.
Laws prohibiting stunt flying or setting speed limits are justified by the
State’s interest in protecting human life and property. Perhaps most viola-
tions of such rules actually cause no harm. No doubt many experienced
drivers and pilots can operate much more safely, even at prohibited speeds,

than the average citizen. g

If the especially skilled drivers and pilots were to paint messages on their
cars, or attach streamers to their planes, their conduct would have an

- expressive component. High speeds and unusual maneuvers would help to

draw attention to their messages. Yet the laws may nonetheless be enforced
against these skilled persons without proof that their conduct was actually

‘harmful or dangerous.

In part, the justification for these per se Tules is rooted in administrative
convenience. They are also supported, however, by the observation that every
speeder and every stunt pilot poses some threat to the community. * *oR

So it is with boycoits and price fixing."® Every such horizontal arrange-
ment among competitors poses some threat to the free market. A small

18. *“In sum, price-fixing cartels are con- inessmen but very dangerous to society.
demned per se hecause the conduct is tempiing The conceivable social benefits are {ew in prin-
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participant in the market is, obviously, less hkely to cause persistent damage
than a large participant. Other participants in the market may act quickly
and effectively to take the small participant’s place. For reasons including
market inertia and information failures, however, a small conspirator may be
able to impede competition over some period of time. Given an appropriate set
of circumstances and some luck, the period can be long enough to inflict real
injury upon particular consumers or competitors.

L

Of course, some boycotts and some price-fixing agreements are more
w pernicious than others; some are only partly successful, and some may only
succeed when they are buttressed by other causative factors, such as political
influence. But an assumption that, absent proof of market power, the baycott
disclosed by this record was totally harmiess-—when overwhelming testimony
demonstrated that it almost produced a crisis in the administration of
~ criminal justice in the District and when it achieved its economic goal—is
“flatly inconsistent with the clear course of our antitrust jurispiuidence. Con-
spirators need not achieve the dimensions of a monopoly, or even a degree of
market power any greater than that already disclosed by this record, to
warrant condemnation under the antitrust laws.

® ok ok

[The opinion of Justices Brennan and Marshall, concurring in part, and
dissenting in part, is omitted, as is the opinion of Mr. Justice Blackmun, also

! concurring in part and dissenting in part. FEds.]

What makes SCTLA a case of “collusive’ group boycott? Note that it
could easily be viewed as a price fixing; agreement among competitors—the
members of the SCTLA collectively agreed upon a specific hourly rate for
: - their services and demanded it from their customer, the District of Columbia.
- . Yet the mechanism chosen to implement the price fixing scheme was a boycott

of the buyer, the D.C. government. This point was emphasized near the end of
the majority’s opinion in response to an argument made by Justice Brennan
* in his dissent. Brennan argued that in fact not all boycotts had been deemed
' per se unlawful by the Court. Justice Stevens replied for the majority:

In response to Justice Brennan's opinion, and particularly to its
observation that some concerted arrangements that might be charac-
terized as “group boycotts”.may not merit per se condemnation
* % * we emphagize that this case involves not only a boycott but
also a horizontal price-fixing arrangement-a type of conspiracy that
has been consistently analyzed as a per se violation for many decades.

¢iple, smiall in magnitude, speculative in occur- will be complicated, condemnation delayed,

rence, and a]ways prermsed on the existence of
Brice. ﬁ.xmg power which ig likely to be exer-

od adversely to the public. Moreover, tolera-
lion impligs & burdeti ‘of eontinuous Supervi-
sion for which the courts consider themselves
l-suited, And even if power is usually estab-

ished while any defenses are not, litigation

would be price-fixers encouraged to hope for
escape, and criminal punishment less justified.
Deterrence of a generally pernicious practice
would be weakened, The key points are the
first two. Without them, there is no justifica-
tion for categorical condemnation.” 7 P. Aree-
da, Antitrust Law 71509, pp. 412-413 (1986).
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Ass’n,

towal Truck Leasing
1984)(Posner, J.)(implicitly follows .

Nevertheless, as we see ip cage, the simple legal principle
i bitors is per se illegal—
the law when the parties to the drwsi ]

remains very

as effitiencies.
PALMER v. BRG OF GECRGIA
Supreme Court of the United States, 1990
498 U.S. 46, 111 S.Ct. 401, 112 L.Ed.2d 349.
FER CURIAM.

In preparation for the 1985 Georgia Bar Examination, petitioners con-
tracted to takéa bar review course offered by respondent BRG of Georgisa,
Inc. (BRG). In this litigation they contend that the price of BRG's course was
enhanced hy reason of an unlawful agreement between BRG and respondent -
Harcourt Brace Jovanovich Legal and Professional Publications (HBJ), the
Nation’s largest provider of bar review materials and lecture services. The
central issue is whether the 1980 agreement between respondents violated § 1

of the Shorman Act. © &+

HBJ began offering a Georgia bar review course on a limited basis in
1976, and was in direct, and often intense, competition with BRG during the
period from 1977 to 1979. BRG and HBJ were the two main providers of bar
review courses in Georgia during this time period. In early 1980, they entered
into an agreement that gave BRG an exclusive license to market BBJ’s
material o Georgia and to use its trade name ‘‘Bar/Bri.” The parties agreed

that HBJ would not compete with BRG in Georgja and_that BRG would ot

- copnpete with HBd outside of Georgia.® Under the agreement, HBJ received

'$100 per student enrolled by BRG and 40% of all revenues over $350.
Immediately after the 1980 agreement, the price of BRG’s course was in-

* creased from $150 to over $400.

On petitioners’ motion for partial summary judgment as to the § 1 counts

- in the corplaint and respondents’ motion for summary judgment, the District

Court held that the agreement was lawful. The United States Court of
Appeals for the Eleventh Circuit, with one judge dissenting, agreed with the
District Court that per se unlawful horizontal price fixing required an explicit
agreement on prices to be charged or that one party have the right to be

. consulted about the other’s prices. The Court of Appeals also agreed with the
. District Court that to. prove a per se violation under a geographic market
. allocation theory, petitioners had to show that respondents had subdivided
. some relevant market in which they had previously competed. * * *

2. The 1980 agreement contained two pro-

: visions, one called a “Covenant Not to Com-
- pete” and the other called ‘‘Other Ventures.”
' The former required HBJ not to “directly or
. indirectly own, manage, operate, join, invest,
¢ control, or participate in or be connected as an

officer, employee, partner, director, indepen-

dent coniractor or otherwise with any business
which is operating or participating in the prep-
aration of candidates for the Georgia State Bar
Examination.” * * * The latter required BRG
not to compete against HBJ in States in which
HBJ currently operated outside the State of
Georgia. * * *
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In United States v. Socony-Vacuum Qil Co., we held that an agreement
. among competitors to engage in a program of buying surplus gasoline on the
spot market in order to prevent prices from falling sharply was unlawful, éven
though there was no direct agreement on the actual prices to be maintained.
‘We explained that “[ulnder the Sherman Act a combination formed for the
‘purpose and with the effect of raising, depressing, fixing, pegging, or stabiliz-
‘ing the price of a commodity in interstate or foreign commerce is illegal per
Se. 3 3
The revenue-sharing formula in the 1980 agreement between BRG and
"HBJ, coupled with the price increase that took place immediately after the
parties agreed to cease competing with each other in 1980, indicates that this
agreement was “‘formed for the purpose and with the effect of raising” the
price of the bar review course. It was, therefore, plainly mcorrect for ‘the
District Clourt to enter summary judgment in respondents’ favor. Moreover, it
is equally clear that the District Court and the Court of Appeals erred when
they assumed that an allocation of markets or submarkets by competitors is
‘not unlawful unless the market in which the two previously competed is
divided between them.

In United States v. Topco Associates, Ine. we held that agreements
between competitors to allocate territories to minimize competition are illegal.
# * * The defendants in Topco had never competed in the same market, but
had simply agreed to allocate markets. Here, HBJ and BRG had previously
competed in the Georgia market; under their allocation agreement, BRG
received that market, while HBJ received the remainder of the United States.
Each agreed not to compete in the other’s territories. Suck agreements are

“anticompetitive regardless of whether the parties split a market within which

‘both -do business or whether they merely reserve one market for one and

«.-another for the other. Thus, the 1980 agreement botween HBJ and BRG was
tunlawful on itg face.

‘ The petition for a writ of certiorari is granted, the judgment of the Court

of Appeals is reversed, and the case is remanded for further proceedings

~ consistent with this opinion.

What justifies treating a division of markets by competitors as per se
- “unlawful? How, economically, is it like price fixing? Under what circum-
‘“stances might it have some justification worth evaluating? Should it be
© treated as per se unlawful even when there is a plausible efficiency-related
- justification for the conduct?
Can BRG be distinguished from Topco? Do both cases present equally
. -compelling cases for imposition of a per se rule? In answering that question,
. how significant is the evidence cited by the Court in BRG that the price of bar
eview courses increased almost threefold affer the agreement between the

- hlower? What evidence was there in Topco that the defendants had market
power? Is the Court implicitly suggesting that market power should be a

: defendants was adopted? Does the rise in price suggest that BRG had market
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seek to overreach in adopting anticompetitive restraints that are arguably “‘with-
in” the venture, yet are not really necessary to achieve their legitimate aims?
Dagher’s approach, which had never before been articalated by the Court, would
seem to elevate form over substance in terms of the economic analysis of specific
restraints and creates some additional uncertainty on the role of ancillary re-

straint analysis.

A

F. MODERN TRENDS: THE SEARCH FOR A MORE
STRUCTURED AND OPERATIONAL RULE OF
REASON

Beginning with the Supreme Court’s decision in Natl Soc’y of Profil
Eng’rs, a third path to unreasonableness began to evolve in the Court’s
decisions. Proceeding from the assumption that not all cases literally falling
into the per se category warrant per se treatment—a conclusion that was
apparent in the 1979 decision in Broadcast Music, the Court: also appeagad to
recognize that not all cases excused from per se treatment deserved or
required “full blown” rule of reason analysis under the Chicago Bd. of Trade
standard. As a consequence, it began scouting out a middle ground between
abrupt per se condemnation and full rule of reason inquiry—a development
that has eontinued.

The Supreme Court and the lower courts also began to address the legacy .
of Chicago Bd. of Trade’s rule of reason, searching for ways to better specify

. the facts most relevant to a rule of reason inguiry and the allocation of

© burdens among plaintiffs and defendants. This development also continues,

. especially as the cost of complex litigation such as antitrust cases has become
" ‘an increasing concern of courts, commentators, and enforcers.

As you read the next case and the note that follows, consider how each of
the cases discussed easily could have been pigeon-holed under the traditional
horizontal per se categories—but to what end? Perbaps they are better
considered as a group that suggests: a unified framework for analyzing
competitor conduct allegedly having collusive effects. Consider too whether
Taft’s ancillary restraints approach, as atilized in Broadcast Music, played a

role in this developing framework.

NATIONAL COLLEGIATE ATHLETIC ASS’N v. BOARD
OF REGENTS OF THE UNIVERSITY OF
OKLAHOMA
! Supreme Court of the United States, 1984.

468 11.8. 85, 104 S.Ct. 2943, 82 L.E4d.2d 70.

Justice STEVENS delivered the opinion of the Court.

The Unjversity of Oklahoma and the University of Georgia contend that
he Natitnal Collogiate Athletic Association has Gnreasonably restrained trade
in the televising of college football games. After an extended trial, the District
Jourt found that the NCAA had violated § 1 of the Sherman Act and granted
injunctive relief. The Court of Appeals agreed that the statute had been
violated but modified the remedy in some respects. We granted certiorari, and
ow affirm.
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I

The NCAA

Since its inception in 1905, the NCAA has played an important role in the
regulation of amateur collegiate sports. It has adopted and promulgated
playing rules, standards of amateurism, standards for academic eligibility,
regulations concerning recruitment of athletes, and rules governing the size of
athletic squads and coaching staffs. * * * With the exception of football, the
NCAA has not undertaken any regulation of the televising of athletic events.

The NCAA has approximately 850 voting members. The regular members
are classified into separate divisions to reflect differences in size and scope of
their athletic programs. * * * :

Some years ago, five major conferences together with major football-
playing independent institutions organized the College Football Assecciation
(CFA). The original purpose of the CFA was to promote the interests of major
football-playing schools within the NCAA structure. The Universities of
Oklahoma and Georgia, respondents in this Court, are members of the CFA.

¥ Ok K

The Current Plan

The [television] plan adopted in 1981 for the 1982-1985 seasons is at
issue in this case. This plan * * * recites that it is intended to rediice, insofar -
as possible, the adverse effects of live television upon foothall game attend- -
ance. * * * The plan recites that the television committee has awarded rights
to negotiate and contract for the telecasting of college football games of .
members of the NCAA to two “carrying networks,” * * * :

In separate agreements with each of the carrying networks, ABC [the .
American Broadcasting-€as.] and the Columbia Broadcasting System (CBS),
the NCAA granted each the right to telecast the 14 live “exposures’ described
in the plan, in accordance with the “ground rules” set forth therein. Each of |
the networks agreed to pay a specified “minimum aggregate compensation to
the participating NCAA member institutions” during the 4-year period in an
 amount that totaled '$131,750,000. In essence the agreement authorized each

network to negotiate directly with member schools for the right to telavise
their games. The agreement itself does not describe the method of computing
the compensation for each game, but the practice that has developed over the
years and that the District Court found would be followed under the current
agreement involved the setting of a recommended fee by a representative o
the NCAA for different types of telecasts, with national telecasts being the
most valuable, regional telecasts being less valuable, and Division II or
Division 11T games commanding a still lower price. The aggregate of all these
. payments presumably equals the total minimum aggregate compensation set ”

forth in the basic agreement. * * * [TThe amount that any team receives does
not change with the size of the viewing audience, the number of markets in &
which the game is telecast, or the particular characteristic of the game or the
participating teams. Ingtead; the “‘ground rules” provide that the carrying.:
networks make alternate selections of those games they wish to televise, and
therehy obtain the exclusive right to submit a bid at an essentially fixed price 2

to the institutions involved. . _

s




Ch. 2 CONCERTED ACTION AMONG COMPETITORS 177

The plan also contains ‘‘appearance reguirements” and “appearance
limitations’ which pertain to each of the 2-year periods that the plan is in
effect. The basic requirement_imposed on _each of the two networks is that it
must schedule appearances for at least 82 different_member_institutions
durmg e_a_ch_g_—year period. Under the appearance limitations no M

more than four times nationally, with the appearances to be divided equally
between the two carrying networks. The number of exposures specified in the

contracts also sets an absolute maximum on the number of games that can be

£

broadcast e

TII“II_S— * * % the current plan # # % limits the total amount of telewsed f
intercollegiate football and the number of games that any one team may |
televise. No member is permitted to make any sale of television rights except | f
in accordance with the basic plan. -

e Background of this Controversy

Beginning in 1979 CFA members began to advocate that coIIeges Wlth
major football programs should have a greater voice in the formulation of
~ football television policy than they had in the NCAA. CFA therefore investi-
gated the possibility of negotiating a television agreement of its own, devel-
oped an independent plan, and obtained a contract offer from the National
Broadcasting Co. (NBC). This contract, which it signed in August 1981, would
have allowed a more liberal number of appearances for each institution, and
would have increased the overall revenues realized by CFA members.

In response the NCAA publicly announced that it would take disciplinary

action against any CFA member that complied with the CFA-NBC contract.

* #% % On September 8, 1981, respondents commenced this action in the

- United States District Court for the Western District of Oklahoma and
. obtained a preliminary injunction preventing the NCAA from initiating disci-
- plinary proceedings or otherwise interfering with CFA’s efforts to perform its
- agreement with NBC. Notwithstanding the entry of the injunction, most CFA
- members were unwilling to commit themselves to the new contractual ar-
i- rangement with NBC in the face of the threatened sanctions and therefore the

agreement was never consummated.

% %

[Here the Court described in detail the proceedings in the district court
and the court of appeals. Although the district court had condemned the
NCAA’s plan, it did so after a lengthy trial, and it considered each of the
NCAA’s defenses. In contrast, the Court of Appeals held that the plan should
have been treated as per se unlawful price fixing and that, in any event, the
Procompetitive justifications urged by the NCAA were not supported by the
evidence. Eds.] .

iy

~* There can be no doubt that the challenged practices of the' NCAA
tonstitute a “‘restraint of trade” in the sense that they limit members’
freedom to negotiate and enter into their own television contracts. In that
8ense, however, every contract is a restraint of trade, and as we have

1y



178 COLLUSIVE ANTICOMPETITIVE EFFECTS Pt 2

repeatedly recognized, the Sherman Act was intended to prohibit only unrea-
sonable restraints of trade.

Tt is also undeniable that these practices share characteristics of re-
straints we have previously held unreasonable. * % # By participating in an
association which prevents member institutions from competing against each
other on the basis of price or kind of television rights that can be offered to
broadcasters,.@ﬂ%_r@ﬂjﬁstituﬁons have created a horizontal re-
straint—an agreement, among competitors_on the way in_which they will
&ompeta with one another. A restraint of this type has often been held to be

E;;Eeasonable 75 o matter of law.-Because it places a ceiling on the number of
games member institutions Thay televise, the horizontal agreement places an
artificial limit on the quantity of televised football that is available to
broadeasters and consumers. By restraining the quantity of television rights
available for sale, the challenged practices create a limitation on gutput; our

casez have held that such limitations are unreagonable restraints of trade.

.. Moreover, the District Court found that the minimum aggregate-price in fact

operates to preclude any price negotiation between broadcasters and institu-
tions, thereby constituting horizontal price fixing, perhaps the paradigm of an
unreasonable restraint of trade.

Horizontal price fixing and output limitation are ordinarily condemned as
a matter of law under an “illegal per se” approach because the probability
that these practices are anticompetitive is so0 high. * * * In such ecircum-
stances a restraint is presumed unreasonable without inquiry into the particu-
lar market context in which it is found. Nevertheless, we have decided that it
would be inappropriate to apply a per se rule to this case. This decision is nob
based on a lack of judicial experience with this type of arrangement,” on the
fact that the NCAA is organized as a nonprofit entity,? or on our respect for
the NCAA’s historie role in the preservation and encouragement of intercolle-
giate amateur athletics.® Rather, what is critical is that this case involves an
industry in which horizontal restraints on competition are essential if-the
product is to be available at all.

¥ % * What the NCAA and its member institutions market in this cage is
competition itself—contests between competing institutions. Of course, this
would be completely ineffective if there were no rules on which the competi-
tors agreed to create gnd define the competition to be .marketed. * * *
Moreover, the NCAA seeks to market a particular brand of football-—college
football. The identification of this “product” with an academic tradition
differentiates college football from and makes it more popular than profes-
" gional sports to which it might otherwise be comparable, such as, for example,
minor léague baseball. * * * Thus, the NCAA. plays a vital role in enabling -
college football to preserve its character, and as a result enables a product to
be marketed which might otherwise be unavailable. In performing this role,

]
i
H
£
3

21. While judicial inexperience with a par- 2%, There is no doubt that the sweeping
ticulaf arrangement counsels against extend- language of § 1 applies to nonprofit entities.
ing the reach of per se rules, the likelihood that * oA 5
horizontal price and output restrictions are 93. While as the guardian of an important 3
anticompetitive is generally sufficient to justify ~ American tradition, the NCAA’s motives must
application of the per se rule without inquiry be accorded a respectful presumption of validi- :

into the special characteristics of a particular it is nevertheless well settled that good: -
industry, * * * B motives will not validate an otherwise anticom-

petitive practice.
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its actions widen consumer choice—not only the choices available to sports
fans but also those available to athletes—and hence can-be viewed as
procompetitive.
BroWelv holds that a joint selling arrarigement may be
. so efficient that it will increage sellers’ aggregate output and thus be procom-
- petitive. Similarly, as we indicated in Continental V., Ine. v. GTE Svivania
Ine. [Casebook, infra Chapter 4],.a_regtraint in a limited aspect of a market
may actually enhance marketwide competition. Respondents concede that the
great majority of the NC s remilatiois enlance competition among mermn-
ber institutions. Thus, despite the fact that this case involves restraints on the
ability of member institutions to compete in terms of price and output, a fair
evaluation of their competitive character requires consideration of the
NCAA’s justifications for the restraints.

Our analysis of this case under the Rule of Reason, of course, does not

change the.ultimate focus of our inquiry. Both per se rules and- le of. .

2 Reason a:qé é;_nployed “to form a judgment about the competitive signi ce
of the restraint.” National Society of Professional Engineers. * R K :

Per se rules are invoked when surrounding circumstances make the
. likelihood of anticompetitive conduct so great as to render unjustified further
- examination of the challenged conduct. But whether the ultimate finding is
. the product of a presumption or actual market analysis, the essential inquiry
. remaing the same-whether or not the challenged restraint enhances competi-
tion.® Under the Sherman Act the criterion to be used in judging the validity

" of a restraint on trade is its impact on competition.

. 111
-Becéusg itlrestrains price and .output, the NCAA’s television plan has a

Court indicate that this potential has been realized. The District Court found
that. if member institutions were free to sell television rights, many more

games would be shown on_television, and that the NCAA’s output restriction
has the effect of raising the price the networks pay_for_television rights.”
Moreover, the court found that by fixing a price for television rights to all
games, the NCAA creates a price structure that is unresponsive to viewer
démand and unrelated to the prices that would prevail in a competitive

26, Indeed, there is often mo bright line 29. “It.is cléar from the evidehce that were

geparating per se from Rule of Reason analysis.
r se rules may require’ considerable inguiry
ihto market conditions before the evidence jus-

tifies a presumption of anticompetitive con-
ct- * %k %

2§. In this connection, it is not without
gnificance that Congress felt the need to
ant professional sports an exemption from
¢ antitrust laws for joint marketing of televi-
n rights, See 16 U.S.C. §§ 1201-1205. The
mislative history of this exemption demon-
ates Congress’ recognition that agreements
ong league members to sell television rights
In"a'eooperative fashion.could run afgul of the

it not for the NCAA controls, many more col-
lege foothall games would be ielevised. This is
particularly true at the local level. * * * The
avidence establishes the fact that the networks
are actually paying the large fees because the
NCAA agrees to limit production. If the NCAA
would not agree to limit production, the net-
works would not pay so large a fee. Becanse
NCAA limits preduction, the networks need
not fear that their broadcasts will have fo
compete head-to-head with other college foat-
ball telecasts, either on the networks or on
various local stations, ¥ * *”

- gignificant potential for anticompetitive effects.” The findings of the District”
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market.® And, of course, since as a practical matter all member institutions
need NCAA approval, members have no real choice but to adhere to the
NCAA’s television controls.” ‘

The anticompetitive consequences of this arrangement are apparent.
Individual competifors lose their freedom to compete. ‘Price is higher and
output lower than they would otherwise be, and both are unresponsive to

congdmer preference, This latter point is perhaps the most significant, since

“Congress deésigned the Sherman Act a8 a ‘eonsumer welfare prescription.””
A restraint that has the effect of reducing the importance of consumer
preference in setting price and output is not consistent with this fundamental
goal of antitrust law. Restrictions on price and output are the paradigmatic
e;wmwmw to
prohibit, At the same time, the television plan eliminates competitors from
the market, since only those broadcasters able to bhid on television rights
covering the entire NCAA can compete. Thus, as the District Courf found,
{many telecasts that would occur n & competitive market are foirecloged by the
iNCAA’s plan. '

Petitioner argues, however, that its television plan can have no signifi-
cant anticompetitive effect since the record indicates that it has no market
power—no ability to alter the interaction of supply and demand in the
market.® We must reject this argument for two reasons, one legal, one factual.

As a matter of law, the absence of proof of market power does not justify
a naked restriction on price or output. To the contrary, when there is an
agreement not to compete in terms.of price or output, “no elaborate industry
analysis is required to demonstrate the anticompetitive character of such an
agreement.” Professional Engingers, 435 1.8, at 692.% * * * We have never
required proof of market po er in such a case. This naked restraint on price
and OUtput requires some competitive justification even in the absence of a

detailed market analysis.*

30. “Turning to the price paid for the prod-
1et, it is clear that the NCAA controls utterly
destroy free market competition. NCAA has
commandeered the rights of its members and
sold those rights for 8 swm certain. In so doing,
it hag fixed the minimum, maximum and actu-
al price which will be paid to the schools ap-
pearing on ABC, CBS and TBS. * * * Because
of the NCAA controls, the price which is paid
for the right to televise any particular game is

- regponsive neither to the relative quality of the

teams playing the game nor-to viewer prefer-
ance,’” * * ¥

. 81. Since, as the District Court found,
NCAA approval is necessary for any institution
that wishes to compete in intercollegiate
sports,- the NCAA has a potent tool at its
disposal for restraining institutiong which re-
quire its approval, * **

38, Market power is the ability to raise
prices above those that would be charged in a
competitive market. * * *

39, “The fact that a practice is not categor-
ically unlawful in all or most of its manifesta-
tions certainly does not mean that it is univer-

gally lawful, * * * The essential point is that
the rule of reason can sometimes be applied in
the twinkling of an eye.” P. Areeda, The “Rule
of Reason” in Antitrust Analysis; General Is-
sues 37-38 (Federal Judicial Center, June
1981). * * *

43, The Solicitor Generai correctly ob-
Herves:

“There was no need for the respondents to
establish monopoly power in any precisely
defined market for television programming
in order to prove the restraint unreasonable.
Bath lower courts found not only that NCAA
has power over the market for intercollegiate
sports, but also that in the market for televi-

sion programming—no matter how. broadly
or narrowly i is_defined-—the

ww&%wd
output, subverted viewer choice, and distprt-
_E‘Egicring._Cnnsequenﬂy, unless the controis

ave some countervailing procompetitive jus-
fification, they should be deemed unlawful

s of whether pefifioner has substan-
tial_market power over advertising dollars.

While the ‘reasonableness’ of a particular
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As a factual matter, it is ovident that petitioner does possess market
ower, The District Court employed the correct test for determining whether

college football broadcasts constitute a separate market—whether there are
'other products that are reasonahly substitutable for televised NCAA football
‘games. Petitioner’s argument that it-cannot obtain supracompetitive prices
from broadcasters since advertisers, and hence broadcasters, can switch from
 college football to other types of programming simply ignores the findings of
' the District: Court. It found that intercollegiate football telecasts generate an
audience uniquely attractive to advertisers and that competitors are unable to
offer programming that can atiract a similar Firdietice Thess findings amply
support its conclusion that the NCAA possesses market power. Indeed, the
' District Court’s subsidiary finding that advertisers will pay a premium price
.per viewer to reach audiences watching college football because of their )
- demographic characteristics is vivid evidence of the uniqueness of this prod-
uct. * * *9 [t inexorably follows that if college football broadcasts be defined
;ag a separate market—and we are convinced they are—then the NCAA’s
“Gornplete control over those broadeasts provides a solid basis for the District
' Court’s conclusion that the NCAA possesses market power with respect to

' those broadcasts. * * *

Thus, the NCAA television plan on its face constitutes a restraint upon
 the operation of a free market, and the findings of the District Court establish
that it has operated to raise prices and reduce output. Under the Rule of
* Reason, these hallmarks of anticompetitive behavior place upon petitioner a

heavy burden of establishing an affirmative defense which competitively
justifies this apparent deviation from the operations of a free market. We turn
now to the NCAA’s proffered justifications.

!

Y

Relying on Broadcast Music, petitioner argues that its televigion plan
© constitutes a cooperative ‘joint venture”” which assists in the marketing of
- broadeast rights and hence is procompetitive. While joint ventures have no
~immunity from the antitrust laws * * * a joint selling arrangement may
- “makle] possible a new product by reaping otherwise unattainable efficien-
| cies.” The essential contribution made by the NCAA’s arrangement is to
: define the number of games that may he televised, to establish the price for
. each exposure, and to define the basic terms of each contraet between the
network and a home team. The NCAA does not, however, act as a selling

the statute was especially intended to serve,”

 alleged restraint often depends on the mar-
~ ket power of the parties involved, because a
! judgment about market power is the means
‘ by which the effects of the conduct on the
: market place can be assessed, market power
~is only one fest of ‘ressonableness.’ And
' whera the anticompetitive effects of conduct
‘tan be ascértained through means short of
. extensive market analysis, and where 1o

countervailing competitive virtues are evi-
- dent, a lengthy analysis of market power is
not necessary.” Brief for United States as

- Amicus Curice 19-20. ¥ * ©

s

=49, For the same reasons, it is also appat-

ent that the unique appeal of NCAA football
i _t_elt’-casts for viewers means that “from the
standpoint of the consumer—whose interests

there can be no doubt that college football
constitiutes a separate market for which there
is no reasonsble substitute. Thus we agree
with the District Court that it makes no differ-
emce whether the market is defined from the
standpoint of broadcasters, advertisers, or
wiewers. [The dissent took issue with the ma-
jority’s conclusion on this point, arguing that
the competitive effect of the NCAA'’s plan
showld have heen judged in a broader “enter-
tainment” market. He also urged the Court to
consider the nom-economic -mnature of the

- NCAA’s program of self regulation. 468 US. at

131-33 (White, J., dissenting). Eds.]
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agent for any school or for any conference of schools. * * * Thus, the effect of
~ the network plan is not to eliminate individual sales of broadcasts, since these
‘ . till oceur, albeit subject to fixed prices and output limitations. Unlike
Broadcast Music’s blanket license covering broadcast rights to a large number
of individual conipositions, here the same rights ave still sold on an individual
basis, only in'a noncompetitive market. " ‘
' The District Court did not find that the NCAA’s television plan produced
any procompetitive efficienci which enhanced the competitiveness of college
. foothall television rights;. to the “contrary it concluded that NCAA | foothall
could be marketed just as effectively without the televigiorn plan. There is
therefore no predicate in the findings for petitioneﬁm justification.
Indeed, petitioner’s argument is refuted by the District Court’s finding
concerning price and output, If the NCAA’s television plan produced procom-
. petitive efficioncies, the plan WWWMM?’@ of -
k‘ televised games. The District Court’s contrary findings accordingly undermine
petitioner’s position. In light of these findings, it canntt be said that “the - -
agreement on price is necessary to market the product at all.” Broadcast
Music, 441 U.S., at 23, 99 8.Ct., at 1564. In Broadcast Music, the availability
of a package product that no individual could offer enhanced the total volume
of music that was sold. Unlike this case, there was no limit of any kind placed
on the volume that might be sold in the entire market and each individual -
remained free to sell his own music without restraint. Here production has
been limited, not enhanced. No individual school ig free to televise its own :
games without restraint. The NCAA’s efficiency justification is not supported
by the record. :
Neither is the NCAA’s television plan necessary to enable the NCAA to
e ~ penetrate the market through an attractive package sale. Since broadeasting *
RS © rights to college football constitute a unigue product for which there is no
ready substitute, there is no need for collective action in order to enable th
product to compete against its nonexistent competitors.®® * * *

A%

Throughout the history of its regulation of intercollegiate foothall tele
casts, the NCAA has indicated its concern with protecting live attendance
This concern, it should be noted, is not with protecting live attendance a
games which are shown on television; that type of interest is not at issue In
this caso. Rather, the concern is that fan interest in a televised game ma

adversely affect ticket sales for games that will not appear on television.

#'# % [TThe District Court found that there was no evidence to suppor
that theory in today’s market. ‘Moreover, as the District Court found, the:
television plan has evolved in a manner inconsistent with its original design
protect gate attendance. Under the current plan, games are shown on televi-y
sion during all hours that college foothall games are played. The plan simpl,
does not protect live attendance by ensuring that games will not he shown o

television at the same time as live events.

SRS N

5. If the NCAA faced “interbrand” com- compete. Our conclusion coneerning the avail
petition from available substitutes, then cer-  ability of substitutes in Part III, supra, for
tein forms of collsctive action might be ap- closes such a justification in this case, howe

propriate in order to enhance its ability to  er.
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There is, however, a more fundamental reason for rejecting this defense.
The NCAA’s argument that its television plan is necessary to protect live
attendance is not based on a desire to maintain the integrity of college football

as a distinct and attractive product, but rather on a fear that the product will
. pot prove sufficiently atiractive to draw live attendance when faced with
' competition from televised games. At bottom the NCAA’s position is that
ticket sales for most college games are unable to compete in a free market.
The television plan protects ticket sales by limiting output—just as any
monopolist increases revenues by reducing output. By seeking to insulate live
‘ ticket sales from the full spectrum of competition because of-its assumption
: that the product itself is insufficiently attractive to consumers, petitioner
' forwards a justification that is inconsistent with the basic policy of the

- Sherman Act. ¥ * % :

VI

* % % T

Our decision not to apply a per se rule to this case rests in large part on
our recognition that a certain degree of cooperation is necessary if the type of
competition that petitioner and its member institutions seek to market is to
be preserved. * * * The specific restraints on foothall telecasts that are

" challenged in this case do not, however, fit into the same mold as do rules

. defining the conditions of the contest, the eligibility of participants, or the

" manner in which members of a joint enterprise shall share the respongibilities
and the benefits of the total venture.

The NCAA does not claim that its television plan has equalized or is
* intended to equalize competition within any one league. The plan is nation-
- wide in scope and there is no single league or tournament in which all college
' foothall teams compete. * * * The interest in maiiitgining a competitive
" balance that is asserted by the NCAA as a justification for regulating all
television of intercollegiate football is not related to any neutral standard or

. to any readily identifiable group of competitors. -

. The television plan is not even arguably tailored to serve such an interest.
- It does not regulate the amount of money that any college may spend on its
. football program, nor the way in which the colleges may use the revenues that
. are generated by their football programs, whether derived from the sale of
» television rights, the sale of tickets, or the sale of concessions or program
.- advertiging. The plan simply imposes a restriction on one source of revenue
- that is more important fo some colleges than to others. There is no evidence
.“that this restriction produces any greater measure of equality throughout the
NCAA than would a restriction on alumni donations, tuition rates, or any
other revenue-producing activity. * * *

Perhaps_the most important reason for rejecting the argument that the
interest in competitive balance is served by the television plan is the District
Court’s unambiguous and well-supported finding that many more games
would be televised in a free market than under the NCAA plan. The hypothe-
is that legitimates the maintenanee of competitive balance as a procompeti-
ive justification under the Rule of Reason is that equal competition will
~ aximize consumer demand for the product. The finding that consumption




j inquiry does it make? What factors does it weigh? How does it allocate the

5 ~ of college basketball coaches was unlawful restraint of trade).

- that the television contract was an unreasonable restraint of trade because

D I

- competition, but collectively they do? Should ail be enjoined? Some?

‘Court’s assertion in Naz’l Soc’y of Prof’l Eng'rs that Section 1 cages fall int
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will materially increase if the controls are removed is a coniiaelling demonstra.
tion that they do not in fact serve any such legitimate purpose.

L

Affirmed.

[The chssentmg opinion of Mr. Justice White, with whom Justlce Rehnqms
joined, is omitted. Eds.]

Why does the Court in NCAA decline to apply the per se rule to the
Association’s television plan? In applying the rule of reason, how elaborate an

burden of proof as between the parties? Why did the plaintiffs prevail? Why
was it so readily convinced from that evidence that the television plan was
unreasonable? Was it the strength of the plaintiff’s evidence? The weakness of
the NCAA’s defense? These questions have recurred in the NCAA's later
encounters with the Sherman Act. See Law v. NCAA, 134 F.3d 1010 (10th Cir.
1998)(applying rule of reason to conclude that NCAA’s limit on compensation

Consider as well whether ancillary restraint analysis could be used to:
explain the Court’s approach in NCAA, even though the Court did not
expressly refer to it. The Court appeared to accept that as a general matt
producing collegiate football contests was a legitimate underlying reason for.
the members of the NCAA to cooperate. In ferms of ancillary restrain
analysis, would that alone justify removing the television rights issues fro
treatment under the per se standard? Did the Cdurt then effectively conclud

was not ancillary and necessary to the legitimate purposes of the more gener:
cooperation among the members of the NCAA?

When approaching arrangements such as those in NCAA that have man,
components of cooperation, should the courts consider the effects of th
various components individually or as a whole? Would application of ancillary:
restraint analysis clarify whether it should look to the whole or evaluate eac
individually? What if’ no single restraint has a very significant impact o

In footnote 26 the Court s.ays “there is often no bright line separating pe
se from Rule of Reason analysis.”” Is that proposition inconsistent with th

“two categories,” per se or rule of reason? What does the Court mean when i
footnote 39 it quotes Professor Areeda for the proposition that “the rule o
reason can sometimes be applied in the twinkling of an eye’”? If that is true
what then distinguishes per se from rule of reason treatment? What implica:
tion does the statement have for the cases we have studied to this point in the
Chapter? In the Note that follows, we explore the meaning of the Court’
various references to abbreviated rule of reason analysis,
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companies in the Henan and Shandong provinces who were alleged to have col-
Juded to increase the price of garlic were fined between CNY 80,000 and 100,000

each.!

1. NDRC, *"NDRC, MOFCOM and SAIC Announced the Investigation against and Penalties Imposed
on Hoarding and Price Collusion of Agricultural Products’ (in Chinese)<http:/.’jjs.qdrc.gov.cn!

gzdt/t20100702_358457.htm>, 2 Jul. 2010,

B: Market/Client Allocation

279. 'The AML. prohibits the allocation of sales market or raw material procure-
¢ - ment market among competing undertakings.! The Measures on the Prohibition of
' Monopoly Agreements further set forth the AML rule on market aflocation and pro-
" hibits competing undertakings from allocating: (1) sales regions, targets, categorics,
¢~ and volumes; (2) procurement regions, categories, and volumes of raw'materials,
semi-finished goods, parts and components, and related equipment; and (3)
suppliers of raw materials, semi-finished goods, parts and components, and related

equipment.”

1. AML, Art. 13(3).
2. Measures on the Prohibition of Monopely Agreements, Arf. 5.

220. Concrete manufacturer association penalized for market allocation. It is
reported that, in earty 2011, the Jiangsu Province Administration for Industry and
Commerce, a local arm of SAIC, has penalized the Concrete Manufacturer Asso-
ciation of Lianyungang City for market sharing and fixing market shares, Officials
at the Jiangsu Province Administration for Industry and Commerce said that, in
March 2000, the association organized for sixteen members to reach several ‘self-
disciplinary agreements’ that were aimed at coordinating competition and monopo-
lizing the market. The association allocated sales markets and units according to its
members’ capacities and equipment. Until August 2010, the association:grganized
several meetings to discuss the allocation of projects and deterrent mechanisms. The
association also obstructed its members’ ability to enter into sales agreements with
custorers, which directly caused the suspension of several local construction
projects. The Jiangsu Province Administration for Industry and Commerce found
that the association breached the AML and imposed fines of CNY 730723.19 on
and confiscated illegal gains of CNY 136481.21 of the association and the relevant

parties.’ :

1. Xinhua News Agency, “Trade Association Allocated Market Share; Jiangsn Completed the First
Anti-Monopoly Investigation® (in Chinese), <www. js.xinhua.org/xin_wen_zhong_xin/2011-01/
21/content_21923072 himm>, 21 Jan. 2011; Global Competition Review, ‘SAIC Takes First Enforcement
Steps’, <www.globaicompetitionreview.co:rdnews/articleIZQS09/saic—takes-ﬁrst»enforcement—

steps/>, 2 Mar. 2011.
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C. Production/Innovation Limitation

221. 'The AML prohibits the limitation of production, sales, and innovation
among competing undertakings.! With respect o ILimitations on production and
sales, the Measures on the Prohibition on Monopoly Agreements further provid,
that competing undertakings are prohibited from: (1) restricting production vol:
umes of products by means such as limiting or fixing production volumes or ceas:
ing production; and (2) restricting sales volumes of products through refusing

supply or limiting volumes of products available to the market.”

1. AML, Art. 13(2) & (4).
2. Measures on the Prohibition of Monopoly Agreements, Art. 4.

222, With respect to limiting innovation, the Measures on the Prohibition on
Monopoly Agreements further provide that competing undertakings. are prohibited
from: (1) restricting the purchase or use of new technologies or processes; 2
restricting the purchase, lease ar use of new equipment; (3) restricting investment
or research and development in new technologies, processes or products; (4) refus-
ing to use new technologies, processes or equipment; or (3) refusing to adopt new

1. Measures on the Prohibition of Monopoly Agresments, Art. 6.

223, Tt should also be noted that the Contract Law provides that a technology
contract that illegally monopolizes technology or impedes technology development
shall be null and void.! To date, there have been no reported cases in China regard-
ing monopoly agrecments that limit production and innovation. Tt, therefore,
remains to be seen how the limitation on production or innovation will be assessed
or treated under the AML and the Contract Law.

1. Contract Law, Art, 329; see a discussion at para. 263 below.

Tt

D. Group Boycott

224. The AML prohibits group boycotts." The Measures on the Prohibition of
Monopoly Agreements further provide- that competing undertakings are prohibited
from: (1) jointly refusing to supply or sell producis to a particular undertaking; (2)
jointly refusing to procure from or sell products of a particular undertaking: or (3)
jointly preventing a particular undertaking from conducting business with .other
competing undertakings.”

1. AML, Art. 13(5). )
2. Measures on the Probibition of Monopoly Agreements, Art. 7. .

225. To date, there have been no reported cases in China regarding group boy-
cotts. It, therefore, remains to be seen how group boycotts will be assessed and

treated under the AMF..
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' E. Collusion on other Objects

226. Bid rigging. Bid rigging is commonly considered to be a type of hard-core

. cartel. The AML does not expressly prohibit bid tigging; rather it prohibits certain
 types of horizontal and vertical anticompetitive agreements. However, early drafts
" of the Measure on the Prohibition of Monopoly Agreements and the Measures on
' the Prohibition of Price Monopoly expressly prohibited bid rigging.! Although the
. provisions on bid rigging were not nltimately adopted, bid rigging may be con-
" strued as a type of monopoly agreement and prohibited pursuant to the catch-all pro-

vision under the AML. Prior to the AML, bid rigging was prohibited under the
Bidding Law, the AUUCL, and the Criminal Law.? See paragraph 207 above for a dis-
cussion on the bid rigging offence under the Criminal Law.

1. Draft Measures on the Prohibition of Monapoly Agreements (April 2009 version), Art. 6(5);
Draft Measures o the Prohibition of Price Monopoly (August 2009 version), Art. &
2. Bidding Law, Arts 32 & 53; AUCL, Arts 15 & 2T, Criminal $-aiv, Art. 223.

227. It should also be noted that the Draft Bidding Law Imlplememing Regu-

' lations provide further details on the prohibition of bid rigging.” In particular, the

following activities between rival bidders are prohibited: (1) collusion between bid-

- ders in order to raise or reduce the bid price; (2) collusion between bidders to deter-
" mine the bid winner; (3) joint actions between bidders in order to win the bid or

exclude specific bidders; and (4) concerted practices between bidders following

 instructions from trade associations. According to the Draft Bidding Law Imple-
. menting Regulations, the price regulators, namely, the NDRC and its local bureaus,

shall punish price-related bid rigging activities.

1. Draft Bidding Law linplementing Regulations, Arts 36, 37 & 76; See Legislative Affairs Office
of the State Council, ‘Notice on Public Consultation on the Draft Bidding Law Implementing
Regulations® (in Chinese), <www.chinalaw.gov.cnfarticle/cazjgg/200909/
20090900140675.shtml>, 30-Sep, 2002

2. Draft Bidding Law Implementing Regulations, Art. 76.

228. The prohibition of collusion between bidders under the Bidding Law, the

AUCL, and the Criminal Law is in line with the generally accepted approach to treat

bid rigging as a type of hard-core cartel between competitors. However, it is note-
worthy that the prohibition of bid rigging under the Chinese law also covers col-
Tusion between bidders and bid-inviters. For example, the AUCL provides that
‘bidders shall not act in collusion for bidding in order to raise or reduce the bid
price. Bidders shall not collude with bid-inviters in order to eliminate other com-
petitors from fair competition’.! In other words, big rigging in China may have both
horizontal and vertical characteristics.

1. AUCL, Art, 15.

229,  Bid rigging cases penalized pursuant to the AUCL. In 2002, three indi-
viduals were convicted of participating in a bid rigging conspiracy with respect to
a bid to operate an aqua-farm in the Zhejiang Province. The three individuals met
and determined the bid winner and the winning price, and to compensate the losing

93



1
!
j
-

:

~ competing undertakings. It can be presumed that where the exchange of inform
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bidders, they agreed io operate the aqua-farm together. The bid was invalidated aj
the res{pondents were fined CNY 200,000, CNY 100,000, and CNY 50,000 resp
tively.” In another case, twenty-three construction companies were prosecuted
bid rigging on a contract for the construction of a housing project. The compan
agreed that one of the construction companies would get the contract in excharg
for payments to the other companies, and assigned one of the companies to cal
late the bidding prices of aIl the candidates. The bid was invalidated and the ce
panies involved were fined.”

1. State Administration for Industry and C{)mmerce and Chinese Academy of Social Sciences Intematmn :
Law Research Centre, Selected Anti-Monopoly Cases and Analysis on China's An!a—Manopa})%
Enforcement (Chinese version) (Beijing: Law Press, 2007), 132-134.

2. Ibid, 129-132,

230. As discussed in paragraphs 4446 above, the AML does not expres
repeal competition-related provisions in other laws and regulations. However, co
flicting legal norms do exist. For example, different legal liabilities are snpulatec%
for bid rigging pursuant to each of the Bidding Law, the AUCL, and the Criminal:
Law. No cases on bid rigging have been reported since the AML came into effe
It remains to be seen how the applicable law will be chosen and how bid rigging,
will be treated in the future,

1. Information Exchange Practices
231, To date, there are no clear rles on information exchange practices amon

tion is harmless or beneficial to competition, the practice will not infringe the AMI:
However, as demonstrated by the Rice Noodle Cartel case discussed in paragrap!
217 above, exchanges of sensitive price information as a mechanism for impl
menting or monitoring a carteldrrangement will be condemned by the AML an
other competition-related laws and reguiations.

1. Cooperation Agreements

232, 'to date, the AML and competition provisions in other faws and regula
tions do not provide clear rules regarding joint ventures and other beneficial hori
zontal amrangements, such as research and development agreements an
specialization agreements. Therefore, it remains to be seen whether cooperatlo
agreements will be addressed specifically in the future.!

1. See a discussion on when a _|0mt venture will be construed as a type of concentrations at paras
136-137 above.

233. As discussed in paragraph 235 be]ow, the Contract Law provides that
technology contract that illegally monopolizes technology or impedes technoioglcﬂl

o4
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and services; (2) fixing or changing the range of price change; (3) fixing or
changing fees, discounts or other charges that affect price; (4) setting an
agreed price as the basis for transacting with third parties; (5) agreeing to
adopt a formula for calculating price; (6) agreeing not to change price with-
out the consent of other undertakings; (7) fixing or changing price in a dis-
guised form by other means; and (8) other price monopoly-agreements as
determined by the price authority under the State Council. "

As discussed above, the AML does not expressly distinguish between
“naked” price-fixing agreements and agreements ancillary to a legitimate
business purpose, nor does the statute explicitly acknowledge that a “legiti-
mate business justification” may render a monopoly agreement such as a
price-fixing agreement lawful. However, it appgars that the exemptions of
agreements that are undertaken for certain desired purposes, including par-
ticularly improving efficiency, may be used to avoid condemnation of many

typical types of agreements with a price effect that are ancillary to legitimate
business purposes, including such restraints adopted in the context of legiti-

mate joint ventures between competitors that have an overall procompetitive
effect, consistent with approaches taken by most other jurisdictions.* For
naked cartels, recent enforcement by NDRC does not appear to require proof
of effect on competition,

Finally, it must be underlined that price-fixing may also violate the Price
Law. In particular, Article 14(1) of the Price Law contains a prehibition
directed at the same sorts of conduct, but it prohibits “colluding with others
in manipulating market prices, thereby harming the lawful rights and inter-
ests of other operators or consumers.”* Most published enforcement cases so
far have been taken by local NDRCs under both the Price Law and the AML.

B. Agreements to Restrict Output

The AML’s list of prohibited monopoly agreements includes agreements
“Ir]estricting the output volume or sales volime of the products.”¥ The SAIC
Rules on the Prohibition of Monopoly Agreements expand on this by prohib-
iting competing undertakings from entering into “(1) agreements that restrict

44, NDRC Anti-Price Monopoly Rules, art, 7.
45. See, e.g, .S, Federal Trade Commission and U.5. Department of Justice, Antitrust Guidelines

for Collsborations Among Competitors, at § L2 (2000), available at http:/fwww.ftc.gov/
08/2000/04/ftedojguidelines.pdf (agreements that would normally be considered per se ille-
gal are analyzed under the rule of reason to determine their overall competitive effect, “pro-
vided they are reasonably related to, and reasonably necessary to achieve procompetitive
benefits from, an efficiency-enhancing integration of economic activity”).

46. See Chapter 9 for a discussion of the Price Law.

47, AML, art. 13(2}.
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output of products or certain types or models of a product by curtailing pro-
duction, fixed production, stop production or otherwise; or (2) agreements
that restrict sales volumne of products, or certain types or models of a product
by refusing to supply, restricting the products supply or othierwise.”*
Virtually all jurisdictions with competition Jaws condemn output ‘agree-
ments between competitors that are not ancillary to a legitimate business
purpose, regarding them as simply an alternative means to-achieve the same

- goals as a price-fixing agreement, and indeed as often-being a more enforce-
* able and effective method to fix prices.*” This is so because “every output level
-jmplies a price and every price implies an output level.”®® “Properly defined,

‘naked’ output agreements are deemed illegal per se under U.S. antitrust law>!

 and similarly condemned under EUilaw as “ancillary to {a] cartel’s attempts

to raise prices.”s In China, by contrast, such output agreements are, like all

. other horizontal agreements under Article 13, analyzed in light of the require-
. ments of Article 13 and the exemptions available in Article 15 to “balanc|e}
' the benefits against the impact of the restriction on competition.

nh3

C. Market Allocation Agreements

Article 13(3) of the AML includes within the list of prohibitéd menopoly
agreements any agreements- “dividing the sales matket or the raw material
purchasing market” The SAIC Rules on the Prohibition of Monopoly

. Agreements provide that such agreements include “agreements that split

the market by territory, customer or product type and volume’, that “split

- purchasing markets of raw materials,” semi-finished products, parts,

sagg

PR

48, SAIC Rules on the Prohibition of Monopoly Agreements, art. 4.

49, See AREEDA & HOVENKAME, su_ﬁra note 13, § 2006 {“Fixing the ‘price’ may not always be the

best way for colluders to accomplish their goal, If firms simply agre¢ upon a price without
restricting output, each firm will tersd to produce too much, for sales at the agreed npon price
will be highly profitable. Tt might be far more workable for the firms to agree that each will
produce a certain numiber of units. Depending on the civcumstances; production might be

easier to verify than prices are”) (citations omitted).

50, E. BLEHAUGE & D). GERADEN, GLOBAL ANTITRUST Law anD Economics 106 (Foundation

- Press 2007).

251 ARBEDA & HOVENKAMR, supra note 13, § 2006, See also NCAA v. Board of Regents of Univ.

© of Oklahoma, 468 U.S. 85, 99-101 (1984).

52, ] BaurL & A. NIRpaY, supranote 13, 4 8.28, See also TFEU Article 101(1)(b) (prohibiting z{gre&

" ments that “lmit or control production, markets, technical development, or investment”);
See also Buropean Commission Decision 84/405 of Aug. 6, 1984, Zinc Partner Group, Of
[1984] L220727.

+ SekWuZhenguo, supra noke 14, at 81
. The provision defines “raw materials” as including “any raw material, semi-finished prod-

ucts, parts, components and relevant equipment necessary for the producton operations of
the undertakings.”
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components, relevant equipments and other raw materials by territory, type
and volume”, and that “split suppliers of raw materials, semi-finished prod-
; ucts, parts, components, relevant equipments and other raw materials.”>
: So-called “naked” market allocation agreements between competitors, i.e.,
those that are not ancillary to a legitimate business purpose such as an
efficiency-enhancing joint venture, are widely regarded as being as pernicious
as, or even more pernicious than, price-fixing and output restraints and

y : are accordingly condemned as per se violations isf most competition law

regimes.>®

D. Agreements to Restrict the Purchase or Development
of New Technology or New Facilities

Article 13(4) prohibits monopoly agreements between competitors that
restrict “the purchase of new technology or new facilities or the development
of new technology or new products.” The SAIC Rules on the Prohibition of
Monopoly Agreements contemplate that this prohibition will include
“{(1) agreements that restrict purchasing and using new lechnologies, new
processes; (2) agreements that restrict purchasing, leasing or using new equip-
ments; (3) agreements that restrict investing in and developing new technol-
ogies, new process, or new produci:s; (4) agreements that refuse to use
new technologies, new process, or new equipments; (5) agreements that
refuse to adopt new technical standards.” Though in given circumstances,

55. SAIC Rules on the Prohibition of Monopoly Agreements, art. 5. .

56. TFEU Article 102(1)(c} (prohibiting agreements that “share markets or sources of supply”);
Blue Cross & Blue Shield United v. Marshfield Clinic, 65 F3d 1406, 1415 (7th Cir. 1895)
("The anzlogy between price-fixing and division of markets is compeliing. It would be a
strange interpretation of antitrust law that forbade competitors to agree on what price to
charge, thus eliminating competition among them, but allowed them to divide markets, thus
eliminating al} competition among them?); E. ELHAUGE & D. GERAIIN, supra note 50, at 125
(“Horizontal market divisions can be even more anticompetitive than price-fixing or output-
restrictions. They allow cartels to avoid the difficulties of fixing and monitoring prices and
output, and allocating market share among the cartel members. "The cartel need simply mon-
itor where or to whom firms are selling. Further, market divisions end all forms of competi-
tion between the firms, including on quality and service. Thus, uniike price and output
restrictions, market divisions cannot be undermined by nonprice competition.”); Sez also
AREEDA & HOVENKAME, supri note 13, § 2030. (A properly defined “naked” market division
agreement is unlawful per se and may take many forms, including agreements that “require
participants to refrain from {1) producing one ancther’s products, {2) selling in one another’s
territories, (3) soliciting or selling to one another’s custorners, or (4) expanding into a market
in which another participant is an actual or potential rival}.

57. SAIC Rules on the Prohibition of Monopoly Agreements, art. 6.
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uch agreements could have a price effect, the NDRC Anti~Price Monopoly
Rules do not include these kinds of agreements in its nonexhaustive list of
pricing monopoly agreements, perhaps indicating that such agreements are
ore likely to fall within SAIC’s jurisdiction.

i The AML provision appears to be based on the EUs Article 101(1)(b) of
the TFEU, which prohibits agreements that “limit or control production,
‘markets, technical development, or investment.” In the United States, certain
‘horizontal agreements that affect access to technology have been held to vio-
late Section 1 of the Sherman Act.*® Many technology-related antitrust issues
‘arise from restrictions in intellectual property (IP) licenses. Though licensing
agreements restricting competition unduly are prohibited by Article 101 of
the TFEU, the European Commission has recognized that, in most cases,

competitive effects. The EU has adopted a Technology Transfer Block
Exemption that creates a safe harbor where, for example, no party involved
has more than 20 percent market share, when the parties are competitors (the
threshold is 30 percent when the parties are not competitors).” The European
Union, United States, and other leading jurisdictions’ competition enforce-
ment authorities have promulgated detailed guidelines® explaining the
approaches of these agencies to their analysis of whether and under what cir-
cumstances certain typical license provisions may violate the faw.5!

58, See1H. HOVENKAME M. DD. JaNIS, & M. A. LEMLEY, [P AND ANTITRUST: AN ANALYSIS OF
' . ANTITRUST PRINCIPLES APPLIED 0 INTELLECTUAL PROPERTY 30-1-36-16 (Aspen Publishers
20905) (discussing the trearment, under Section t of: “naked” restraints as contrasted with

- ancillary restraints such as legitimate joint ventures; price- and output-restricted licenses;

Hotizontal market division in patent licenses, including first sale limitatfons, territorial

restraints, field-of-use restrictions, customer restrictions, exclusive rights extending beyond
the IP grant, and agreements restricting further licensees; cross-licensing and patent pools;
IP and standard-setting organizations; and research and production joint ventures); id.,

i 7-1-7-51 (discussing allegedly anticompetitive settlements of IP disputes).

*.. 58. Commission Reg. (EC) Na 772/2204 on the application of TFEU Article 101{3) to categories
of technology transfer agreements, OJ L 123, 27.4.2004, available at hitp://eur-lex.europa.eu/
smartapi/ cgilsga_doc?smartapi!cqlexp]usEprod!DocNumber&lg=en&type_doc:Regu]ation
&an_doc=2004&nu_doc=772 (last visited Mar. 1, 2011}. '

60. See Commission Notice, Guidelines on the Application of TFEU Article 101(3), O] C 101,
27,404, at 97-118, qvailable at http:/feur-lex.europa.eu/ LexUriServ/LexUriServ.do?uri=
CELEX:52004XC0427(07):EN:HTML; US. Dept of Justice and US. Federal Trade
Commission, Antitrust Guidelines for the Licensing of Intellectual Property {Apr. 6, 1995),
available at http:/.fuﬁijustice.gov/atrlpub]icigtﬁde[ines!{)SES.htm (last visited Mar. 1, 2011).

61. Fora general discussion of the ireatment of IP licenses under the AML, see Chapter & infra,

‘such agreements also Have procompetitive benefits that outweigh their anti- .
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A comparison of merger remedies
in the US and the EU

by Thomas J. Horton, Thelen Reid & Priest LLP

In October 2005, the European Commission released its Merger Remedias
Study. The EC's findings followed the release of formal merger remedies
guides and statements in the US by the Antitrust Division and the Federal
Trada Commission, as well as in Canada by the Canadian Competition
Bureau, The various regulatory statements emphasise that merger remedies
failing short of the divestiture of a viable ongoing business will face increased
scrutiny going forward on both sides of the Attantic Ocean. This article
compares the key similarities and differences in the likely future acceptance

of merger remedies in Europe and the US.

Competitors seeking to marge in the US and the EU
increasingly are utilising structural and conduct
remadies to rasolve ragulatory concerns about the
potential anti-competitive impacts of their
consalidations, Throughout the last decade, in both
the US and Europe, the competition regulatory
authorities have welcomed and encouraged creative
merger remedies as a reasonable compromise
between biocking potentially pro-competitive and
efficieney-enhancing margers and permitting anti-
compeatitive increases in market concantrations.

As the pace and creative scope of merger
remedies have increased, regulators and
commentators on both continents appropriately
have gquestioned whether such remedies truly arg
effective in maintaining aggressive compatition in
consolidating industriss. Such concerns have led to
formal studies of marger remedies in the US by the
Federal Trade Commission {FTC'), in 1999, and,
mare recently, in 2005, in Europe by the European
Coemmission (‘EC']'. )

In many important respects, the FTC and EC
Studies reached paraliel conclusions. Cverall, both
concluded that in a number of cases, merger
remedies, especiaily those including the divestiture of
a viable ongoing business, have been successful in
resoiving anti-compstitive concerns and maintaining
post-merger competition. On the other hand, both
studies also found that a substantial percentage of
merger remedies have not achieved their desired
ohbjectives for a hast of reasons. For example, the
EC ohserved "The key findings of the study are the
identification of the different types and frequency of
serious design andfor implementation issues affecting

unaddressed”.

The formal regulatory studies have spurred the
competition and antitrust authorities in the US,
Canada and Europe to issue statements and
guidelines as to how they will evaluate proposed
merger remedies going forward.’

The good news for merging companies in both
the US end Europe, as well as in Canada, is that the
regulatory authorities are likely to continue
accepting proposed merger remedies as an
aiternative to blocking the consolidations. The bad
news is that the review of proposed remedies falling
short of the divestiture of 2 viable on-gaing businass
is liksly to be much more stringent, especially in
Europe. On both continents, the regulators also are
likely to closely monitor and limit any ongoing post-
divestiture refationships that ‘'may increase the
vuinerability of the buyers of the divested assets,
particulariy in those cases In which the divested
assets comprise less than an on-going business’.’

The FTC and EC Merger Remedies
Studies

Both the FTC's 1999 Study and the EC's 2005 Study
represent valuable and necessary efforts to
abjectively assess the compstitive success of merger
remedies previously approved by the regulators, and
to identify particular aress of concern going
forward. Overs!l, both studies concluded that in a
majority of cases, the companies acquiring divested
assets were able to enter the relevent market and
pravide ongoing competition. For example, the FTG
observed that its "Study supports the view that
divestitures have been successful remedies for anti-
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Both the FTC and the EC emphasised that the
ideal merger ramedy includes the divestiture of a
viable on-going business. For example, the FTC
stated that “divestitures of on-going businesses
succeeded at a higher rate than divestitures of
selected assets”. Simifarly, the EC cautioned: "The
scope of the divested business determines to a large
extent whether this new operator will be visble,
capable of being operated independently from the
divested parties (‘stand-alone’) and canstitute, in the
hands of a suitable purchaser, an effective and lasting
competitive force vis-a-vis the parties and other
compazitors”.'

Based on their findings, both the EC and the FTC
studies include substantial and detailed
recommendations to expedits and fortify the
divestiture process, and to combat potential post-
merger strategic behaviour by the sellers of divested
assets against the buyers.

Comparative merger remedies
Divestitures of ongoing businessas are
favoured in the US, Canada and Europe
Following the studles, the Antitrust Division, the
FTC, the CCB, and the EC all have formally stated

that the surest way to gain expedited approval of a
potentially anti-competitive consolidation is to
present the agencies with 'the divestiture of an
existing business entity that has already
dernonstrated its ability to compete in the relevant
market". For example, the FTC Statement notes "A
proposal to divest 2 demonstrably autochomous, on-
going business unit comprising the entira business of
one of the parties to the merger will, in all
likelihood, expedite the divestiture prc.n':ess".'u
Similarty, the CCB Informration Bulletin
admonishes "Divesting 2 stand-alone {unctioning
business incresses certainty that the remedy will be
effective since the entity has proven its ability to
compete in the market and survive independently”.
The Bureau applies greater scrutiny to partial
divestitures since thare is limitad or no proven track
record that the components of the business will be
able to operate affectively and competitiveiy."
Finally, the EC in its Best Practice Guidelines
expressly points to the FTC Study’s Findings as to
"the importance of the divestiture of an on-going
business for the success of the remedy”, and
mandates that “"the Divestment Business is
considered Lo be an existing entity thal can operate

e SR




on a stand-alone basis”.”

One important difference betwzen the US and
Europe going forward may be that the EC may be
more demanding than the DOJ or FTC in requiring
divestitures exceeding the scope of the ovarlapping
businesses. The EC Study cautioned "that the
straightforward approach of divesting solely the
overiapping businesses has at times resulted in
insufficient consideration of these critical
commercial issues partaining to the key requirement
of viability of the divested buslnesses without which
its competitiveness can be seriously impaired”.” The
EC alerted its staff "that acceptance of divesting Sjust

"the overlap’ to resolve horizontat competition

concerns could be risky if a number of common
problems relating to the scope of the divested
business were not addressed thereby failing to
creste a viable competitar“,"

Conduct remedies and post-merger
regulatory oversight are likely to be more
acceptable to the EC

A potential major difference hatween the US and EC
competition regulatory suthorities’ acceptance of
future merger remedies may lie in their differing

-attitudes towards conduct remedies and ongoing

relationships between the sellers and purchasers of
divested assets. In the US, the DOl's Guidelines
warn that “conduct remedies ganerally are not
favoured in merger cases because they tend to
entangle the Division and the courts in the
operetion of a market an an ongaing basis, and
impose direct, frequentiy substantisl, costs upon the
govarnment and the public that structural remedies
can avoid”."

Both the FTC's Statement and the DOJ's
Guidsiines emphasise that where conduct relief such

- 86 o supply agresment is appropriate, the refief

should be "short-term”." The DOJs and FTCs
current positions stem from their dual concerns that
sellers are likely to engage in strategic behaviour
towards the buyers of divested assets, and that the
close tias creeted by such agreements between
competitors ‘can serve to enhance the flow of
information or align incentives that may facilitate
collusion or cause the loss of a competitive
advantage'.“

The EC, on the other hand, is far lass concerned
about the competitive dangers of ongoing supply or
licensing agrsuan'lem;:fa.ta and more conterned about
their actuel effectiveness in allowing the asset
purchaser to grow into an effective competitor. The

be useful In facilitating the effective carve-out of
assets between the parties’ retsined and divested
businesses”,

Unlike the DOJ and the FTC, which are wary of
potantial ongoing regulatory entanglements, the EC
appears to be much more willing to play an intensiva
post-merger oversight role. The EC’s Study "found
that the Commission could neither rely solely on
market forces during the divestiture process, nor on
the purchaser, to Steer the carve-out process in a
way that would ensure an aderuate competition
outcome”.” Consequently, the EG finds it 'desirable’
that "'monitoring trustees are appointed in al!
divestiture remedies’,”

Additiona) potential differences

A number of additional potential diffierences in the
treatment and acceprance of merger remedies in the
US and Europe beyond the scope of this articte may
exist going forward, For instance, the EC is more
likely to order ‘crown jewel’ divestitures than its
American regulatory counterpans.n Additionally,
the EC may prafar to receive divestiture packages
that are aitractive "to as many suitable purchasers’
as possibte [ ] at the design staga,” and is likely to
play an assertive rola in the ultimate sefection of a
purchaser. The American authorities, on the other
hand, are more Bkely to prefer the early
identification of a single upfront huyer.“ A polential
wild card may be the recent ability of merging
partfes in the U5 to seek judicial approval for their
proposed merger remedies in federal district

. b
Courts.

Notes:

See "Staff of the Bureau of Competition, Federal
Trade Commission, A Study of the Commission’s
Divastiture Process’ (1999){'FTC Study’); and
‘Merger Remedies Study’ {public version), DG -
Comp, Ewrapean Commission {Octobar
.2005)('EC Study').

EC Study,at 139,

Ses 'Antitrust Division Policy Guide to Merger
Remedies’ (October 2004)('DOI Guide'){available
at
www.usigj.gov/atr/public/guidelines/205108 htm);
‘Statement of the Federai Trade Commission's
Buresu of Competition on Negotiating Merger
Remedies’ (FTC Statement’)(available at
wwwefte.govibe/bestpractices/bestpractices63040
1.htm); ‘Canadian Competition Bureau' ('CCBY)
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Abstract

This article reviews the new Horizontal Merger Guidelines released on August 19,
2010, by the Unlted States Department of justice, through its Antlirust Division,
and the Federal Trade Commisslan. The United States' New Horlzental Merger
Guidelines converge towards and clesely mimic their European counterparts.
Indleed, the New Guidelines differ dramatically from their 1992 predecessors, and
signal an American competition theory counterrevolution. First, they reveal a
commitment towards more aggressive horizontal merger enforcement driven by
a renewed emphasis on the inciplency standard. Second, they set out a less
formulale and rigid review methodology, which the Agencies hope will prove to
be more litigation friendly, as they pursue enforcement cases In American courts.
And third, they indicate heightened concerns about potentlal unilateral effects,
Including exclusionary conduct, and impacts on non-price competition such as

. gerality, variety, and innovation, When the New Guidelines are systematically

compared side by side to the EC's, the resemblances are striking. indeed, the
New Guidelines more closely resemble the EC's than they do their 1992
predecessors. It can be fairly concluded that the New Guidelines’ drafters were
heavily influenced by, and paid close attention to, the EC's guidelines, However, it
is unclear whether the New Guidelines will survive a conservative administration,
or how they will be accepted and interpreted by the American courts.
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The New United States Horizontal Merger
Guidelines: Devolution, Evolution,
or Counterrevolution?

Thomas |. EEEER

Legal Context

On 19 August 2010, the United States Department of
Justice {Do}), through its Antitrust Division, and the
Bederal Trade Commission (FTC), released comprehen-
sive revisions (the ‘New Guidelines’) to their 1992
Horizontal Merger Guidelines (the ‘1992 Guidelines’),
which had last been revised in April of 1997." The
ostensible purpose of the New Guidelines is simply to
‘outline the principal analytical techniques, practices,
and the enforcement policy of ‘the Department of
Justice and the Federal Trade Commission (the
“Agencies”) with respect to mergers and acquisitions
involving actual or potential competitors (“horizontal
mergers”) under [America’s] Pederal antitrust laws. As
discussed herein, however, the New Guidelines portend
a potentially dramatic and perhaps even counterrevolu-
tionary shift in the enforcement visions and goals of
the current Agencies, and a pronounced convergence
towards the ECS Guldelmes on the assessment of hori-
zontal mergers.” o

I. Substantial material changes

The New Guidelines promulgate three sets of fairly
dramatic changes from their 1992 predecessors. First,
they signal a commitment towards more aggressive
horizontal merger enforcement driven by a renewed
emphasis on the Clayton Act’s incipiency standard.
Secondly, they set out a less formulaic and rigid
review methodology, which the Agencies hope will
prove to be more litigation-friendly, as they pursue
enforcement cases in the US courts. And thirdly,
they indicate heightened concerns about potential
unilateral effects, including exclusionary conduct, and

*  Assistant Professor and Director of Trial Advocacy, The University of
South Dakota School of Law. Prior to becoming a full-time professor in
2009, Prof. Horton spent 28 years as an antitrust trial attorney with the
DoJ's Antitrust Division and the Federal ‘Trade Commission, and as a
partner with severzl major international law firms, including Howrey &
Simon and Orrick, Herrington & Sutcliffe.

impacts on non-price competition such as quality,
variety, and innovation.

A. Commitment toward more aggressive
enforcement

In the USA, the competitive effects of mergers and
acquisitions are principally governed by Section 7 of
“the Clayton Act, 15 USC § 18 The Clayton Act was
enacted by Congress in 1914, along with the Federal
Trade Commission Act, as part of the nation’s Progress-
ive Era reforms. Section 7 of the Clayton Act prohibits
mergers and acquisitions ‘where in any line of com-
merce or in any activity affecting commerce in any
section of the country, the effect of such acquisition
may be substantially to lessen competition, or to tend
to create a monopoly’

Experienced competition and merger lawyers will
quickly perceive that the most important change in the

- The New Guidelines may be found at <http:ffwww.justice.goviate/public/ s7)

guidelines/hmg-2010.pdf>

2 Guidelines on the assessment of horizantal mergers under the Council
Regutation on the controt of concentrations hetween undertakings (EC
Guidelines), 2004/C 31/03,

© The Author 2011. Published by Oxford University Press. All rights reserved, For Permissions, please emall: journals. permissions@oxfordjournals.org
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New Guidelines is their aggressive pro-enforcement
tone, The earlier Guidelines were designed to subtly
control and slow down aggressive merger enforcement
by the government Agencies. The New Guidelines,
however, quite visibly signal e, intent to reverse that
laissez-faire trend, which began under President Reagan
in the 1980s.

First and foremost, the New Guidelines boldly state
in the second paragraph of their Overview that: ‘these
Guidelines reflect the congressional intent that merger
enforcement should interdict competitive problems in
their incipiency, and that certainty about anticompeti-
tive effect is seldom possible and not required for a
merger to be illegal’ Similarly, in the second paragraph
of section 7.1 (Impact of Merger on Coordinated Inter-
action), the New Guidelines emphasize that ‘[pJursuant
to the Clayton Act’s incipiency standard, the Agencies
may challenge mergers that in their judgment pose a
real danger of harm through coordinated effects, even
without specific evidence showing precisely how the
coordination likely would take place.’ Lest one contend
that such statements hardly portend dramatic change,
he or she would be wise to search for the word ‘inci-
piency” in the 1992 Guidelines, or for any indication
that ‘certainty about anticompetitive effect is seldom
possible and not required ..’

Furthermore, perhaps as a rebuke to recent court
decisions and linguage in Section 0.1 of the 1992
Guidelines that the government must prove that a
merger ‘is likely substantially to lessen competition,, the
New Guidelines elevate from a footnote to the body of
their first paragraph the actual Clayton Section 7 stan-
dard prohibiting mergers where ‘the effect of such
acquisition may be substantially to lessen competition,
or to tend to create a monopoly'. To further emphasize
this shift, the New Guidelines subtly change the operat-
ive language in the first sentence under ‘Evidence of
Adverse Competitive Effects’ to ‘[t]he Agencies con-
sider any reasonably available and reliable evidence to
address the central question of whether a merger may
substantially lessen competition’,

More subtly, the New Guidelines delete much of the
1992 Guidelines’ pro-merger rhetoric, including their
bold pronouncement that ‘[m]ergers are motivated by
the prospects of financial gains. The New Guidelines
also substantially tone down pro-merger rhetoric in the

3 Irenically, the word incipiency appears in the 1992 Guidelines in section
3.0 {Entry Analysis Overview) touting that 'such entry fikely will deter an
anticompetitive merger in its incipiency, or deter or counteract the
competitive effects of concern.’ One cannot but hefp believe that the neo-
conservative drafters of the 1992 Guidelines saw their ironic use of the
incipiency standard as a tongue in cheek bite at liberal enforcement

standards,

early Efficiencies paragraphs of the 1992 Guidelines.
Read together, these changes reveal a determination

and commitment to more aggressively enforce Section

7 of the Clayton Act against horizontal mergers by
emphasizing the eriginal incipiency standard.

B. Adopting a less formulaic and more
litigation-friendly approach

The 1992 Guidelines were adopted to state as ‘simply
and cleatly as possible’ a merger ‘policy’ and ‘analytical
framework’ that would ‘reduce the uncertainty associ-
ated with the enforcement of the antitrust laws in this
area. The 1992 Guidelines then laid down a mechanical
five-step review process designed to curtail and limit
the Agencies’ discretion and ultimate aggressiveness.
The New Guidelines unabashedly reject and reverse
the 1992 Guidelines’ mechanistic formalism. For
example, in the fourth paragraph of their Overview, the
New Guidelines warn that ‘[t]hese Guidelines shall be
read with the awareness that merger analysis does not
consist of uniform application of a single methodology’
This point was further highlighted by Assistant Attor-
ney General Christine Varney in a speech on 21 Sep-
tember 2010, at Georgetown University in Washington,

DC, where she observed that the New Guidelines-

include ‘a significant softening of the emphasis in the
1992 Guidelines on the sequential nature of merger
review’*

Rather than seeking to ‘articulate the analytical fra-
mework the Agencies apply’ in reviewing a merger, as
set forth in the 1992 Guidelines, the New Guidelines
are designed to ‘assist the business community and
antitrust practitioners by increasing the transparency of
the analytical process underlying the Agencies’ enforce-
ment decisions. Even more importantly, the New
Guidelines aspire to ‘assist the courts in developing an
appropriate framework for interpreting and applying

the antitrust laws in the horizontal merger context, In-

other words, they are designed to be litigation-friendly
towards the Agencies with the ultimate unstated objec-
tive of helping the Agencies reverse a series of adverse
court decisions on key merger issues, including most
notably on market definition issues,

4 2% Seprember 2010 Speech of Christine Varney, available at <htp:ff
newsroom-magazine.com/2010/international/antitrust-enforcement-
going-global/print/>,

5 Seeeg., FTC v Arch Coal, Inc., 329 ESupp.2d 109 (DDC 2004); and
United States v Oracle, Inc, 331 ESupp.2d 1098 (NI Cal, 2004},
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1. Product market issues

The biggest sea change appears in the Guidelines’ new
discussion of the mechanics and legal significance of
product market determinations, In the 1992 Guidelines,
section 1 covered ‘Market Definition, Measurement, and

Concentration’. The New Guidelines, on the other hand, :

do not reach the issue of Market Definition’ until
section 5, or the issues of ‘Market Participants, Market
Shares, and Market Concentration’ until section 6,
Under the 1992 Guidelines, ‘the analytic process
described ensure[d] that the Agency evaluate[d] the
likely competitive impact of a merger within the context

+ of economically meaningful markets—i.e., markets that

could be subject to the exercise of market power. In the
New Guidelines, however, the ‘measurement of market
shares and market concentration is not an end in itself,
but is useful to the extent it illuminates the merger’s
likely competitive effects’ Critically, under the New
Guidelines, the ‘Agencies’ analysis need not start with
market definition’ (New Guidelines, Section 4),

Section 4 of the New Guidelines adds several other
important caveats. First, ‘[e]vidence of competitive
effects can inform market definition, just as market defi-
nition can be informative regarding competitive effects.
Secondly, ‘[wihere analysis suggests alternative and
reasonably plausible candidate markets, and where the
resulting market shares lead to very different inferences
regarding competitive effects, it is particutarly valuable

- to examine more direct forms of evidence concerning

those effects” Perhaps most importantly, however, they
dramatically add without legal citation that ‘[r]elevant
markets need not have precise metes and bounds’. Such
thinking represents a tectonic shift from the Old Guide-
lines’ initial pronouncement in the first paragraph of
their Market Overview that ‘mergers that either do not
significantly increase concentration or do not result in a
concentrated market ordinarily require no further analy-
sis’ (1992 Guidelines, Section 1.0},

The New Guidelines maintain -the hypothetical
monaopolist SSNIP market definition test prominent in
the Old Guidelines. However, the New Guidelines’
overall approach to market determination is much
more evidentiary-based than formulaic. The New
Guidelines change both the language and evidentiary-
standard for judging ‘customers’ likely responses to
higher prices’ from ‘relevant evidence’ to ‘reasonably
available and reliable evidence’ (New Guidelines,
Section 4.1.3). The New Guidelines also substantially
expand the types of potentially useful evidence set
forth as examples, including adding surveys of buyers,
objective evidence about product characteristics, ‘evi-

dence from other industry participants, such as sellers
of complementary products, and legal or regulatory
requirements, They also insert the notable new caveat
that the ‘Agencies follow the hypothetical monopolist
test to the extent possible given the available evidence,
bearing in mind that the ultimate goal of market defi-
nition is to help determine whether the merger may
substantially lessen competition.’

Somewhat surprisingly, and perhaps deferring to
their economists, the Agencies add that ‘[w]hen the
necessary data are available, the Agencies also may
consider a “critical loss analysis” to assess the extent
to which it corroborates influences drawn from the
evidence noted above” Although the ultimate practi-
cal significance of this addition may be debatable, it
provides another indication that the Agencies believe
that they should be accorded wide discretion and
latitude in alleging and proving relevant product

‘markets.

2. Market concentration issues
Both the 1992 and the New Guidelines view market

concentration as a ‘useful indicator of the likely [poten-

tial] competitive effects of a merger’ (1992 Guidelines,
Section 1.51; New Guidelines, Section 5.3). Both also
continue to assess market concentration by using the
Herfindal-Hirschman Index (HHI}, a mathematical
formula which calculates concentration ‘by summing
the squares of .the individual shares of all the partici-
pants’ (1992 Guidelines, Section 1.5). Ironically, the
New Guidelines actually set higher thresholds for: (1)
unconcentrated markets (HHT below 1500 versus below
100); (2) “moderately concentrated markets (HHI
between 1500 and 2500 versus 1000 and 1800); and (3)
highly concentrated (HHI above 2500 versus above
1800), These new higher thresholds, however, are unli-
kely to be substantially significant in actual practice,
since the Agencies arc likely to bring cases only at
higher threshold levels, as they historically have done.
Furthermore, consistent with their aim of promoting
flexibility and being litigation-friendly, the New
Guidelines add the caveat that the ‘purpose of these
thresholds is not to provide a rigid screen to separate
competitively benign mergers from anticompetitive
ones, although high levels of concentration do raise
concerns. Rather, they provide ome way to identify
some mergers unkkely to raise competitive concerns
and some others for which it is particularly important
to examine whether other competitive factors confirm,
reinforce, or counteract the potentially harmful effects
of increased concentration.
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3. Entry issues

‘Entry analysis® is the third step in the 1992 Guidelines’
five-step mechanical and formulaic analytical process,
By contrast, ‘entry’ is not raised in the New Guidelines
unti]l Section 9, Unlike the 1992 Guidelines, the New
Guidelines start out by observing that: ‘{tJhe Agencies
consider the actual history of entry into the relevant
market and give substantial weight to this evidence.
Lack of successful and effective entry in the face of
non-transitory increases in the margins earned on pro-
ducts in the relevant market tends to suggest that suc-
cessful entry is slow or difficult’ (New Guidelines,
Section 9), The New Guidelines further warn that ‘the
Agencies will not presume that a powerful firm in an
adjacent market or a large customer will enter the rel-
evant. market unless there is reliable evidence support-
ing that conclusion’

- Like the 1992 Guidelines, the New Guidelines
contain standards relating to the timeliness, likelihood,
and sufficiency of entry. However, consistent with their
overall objective of being litigation-friendly, the New
Guidelines’ sections on each of these parameters are
less mechanical and more demanding of reliable evi-

‘dence than their 1992 Guidelines’ counterparts. For

example, the 1992 Guidelines on ‘Timeliness of Entry’
state that the ‘Agency generally will consider timely
only those committed entry alternatives that can be
achieved within two years’ (Section 3.2). Discarding the
two-year standard, the New Guidelines state that ‘[ijn
order to deter the competitive effects of concern, entry
must be rapid enough to make unprofitable overall the
actions causing those effects...” The New Guidelines
add that the ‘Agencies will not presume that an entrant
can have a significant impact on prices before that
entrant is ready to provide the relevant product to cus-
tomers unless there is reliable evidence that anticipated
future entry would have such an effect on prices” (New
Guidelines, Section 9.1).

Similarly, on ‘sufficiency of entry, the 1992 Guide-
lines began by pro-actively stating that ‘[ilnasmuch as
multiple entry generally is possible and individual
entrants may flexibly choose their scale, committed
entry generally will be sufficient to deter or counteract
the competitive effects of concern when entry is likely
under the analysis of Section 3.3’ (Section 3.4). Starting
from the other end of the spectrum, the New Guidelines
first warn that ‘even where timely and likely, entry may
not be sufficient to deter or counteract the competitive
effects of concern’' (New Guidelines, Section 9.3}, The
New Guidelines then provide several examples of situ-
ations where ‘entry may be insufficient’

Finally, further eschewing the mechanical and for-
mulaic entry analysis of the 1992 Guidelines, the New
Guidelines emphasize that the Agencies will flexibly
look at a broad range of evidence. Even more impor-
tantly, the Agencies are not required to provide detailed
proof for their findings. Instead, following their litiga-
tion-friendly lodestar, they announce:

In assessing whether entry will be timely, likely and suffi-
cient, ‘the Agencies recognize that precise and detailed
information may be difficult or impossible to obtain, The
Apgencies consider reasonably available and reliable evi-
dence bearing on whether entry will satisfy the conditions
of timeliness, likelihood, and sufficiency. (New Guidelines,
Section 9).

Taken together, the New Guidelines’ liberalized
approaches to analysing product markets, market con-
centration, and entry issues signal a less formulaic and
more flexible review methodology, which the Agencies
hope will prove to be more litigation-friendly in their
federal court challenges to horizontal mergers.

C. Heightened concerns about potential
unilateral conduct and impacts on non-price
competition

In terms of substantial theoretical and philosophical
changes in enforcement priorities, the New Guidelines
signal heightened concerns about potential anticompe-
titive unilateral effects including exclusionary conduct,
and potential impacts on non-price competition such
as quality, variety, and innovation.

1. Unilateral conduct

During the last several decades, the amalysis of the
potential competitive effects of mergers generally has
coalesced around ‘conditions conducive to reaching
terms of {competitive] coordination’ (1992 Guidelines,
Section 2.11), While the 1992 Guidelines also addressed
the potential ‘lessening of competition through unilat-
eral effects’ (1992 Guidelines, Section 2.2), their formu-
faic and mechanistic methodology were applied
infrequently in practice.

The New Guidelines unequivocally reveal an intent
to more aggressively pursue potential anticompetitive
unilateral effects analyses and theories. The clearest
signal may come from the New Guidelines’ notable
shift of the discussion of unilateral effects to a separate
section (Section 6), which has been moved ahead of
the discussion of coordinated effects {Section 7). That
signal is accented by subtly adding the verb ‘entrench’
in the introductory statement of Section 1: “The unify-
ing theme of these Guidelines is that mergers should
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not be permitted to create, enhance, or entrench market
power or to facilitate its exercise.” The New Guidelines
additionally have removed without apology the 1992
Guidelines’ 35 per cent market share safe harbour for
potential unilateral effects, and have added a signifi-
cantly expanded discussion as to how the Agencies may
analyse unilateral effects.

The New Guidelines first present in Section 6 a bold
and streamlined definition of unilateral effects:
“The elimination of competition between two firms
that results from their merger may alone constitute a
substantial lessening of competition.’ Leveraging their
earlier emphasis on the reduced role of precise market
definitions in merger analyses, the New Guidelines
emphasize that:

The agencies consider any reasonably available and reliable

information to evaluate the extent of direct competition
between the products sold by the merging firms. This

includes documentary and testimonial evidence, win/loss -

reports and evidence from discount approval processes,
customer switching patterns, and customer surveys, (New
Guidelines, Section 6.1).

The New Guidelines do not stop at such a broad recita-
tion of possible evidence. Instead, again pursuing their
litigation-friendly agenda, they additionally present a
detailed discussion of several creative types of econ-
omic evidence and analyses that the Agencies may rely
upon, including diversion ratios, and .‘[wlhere suffi-
cient data are available, ... economic models designed
to quantify the unilateral price effects resulting from
the merger) Almost brazenly, the New Guidelines add
in Section 6.1 that ‘{d]iagnosing unilateral price effects
based on the value of diverted sales need not rely on
market definition or the calculation of market shares
and concentration; and that the ‘merger simulation
methods need not rely on market definition’. They also
include a new Section 6.2 on industries involving ‘bar-
gaining and auctions’

Somewhat ominously, in their umlateral effects
introduction, - the New Guidelines ' crypticaily add
without discussion that ‘exclusionary unilateral effects
also can arise, This follows a strong statement in
Section 1 of the New Guidelines that ‘[e]nhanced
market power may also make it more likely that the
merged entity can profitably and effectively engage in
exclusionary conduct. The 1992 Guidelines, by con-
trast, studiously avoided any meaningful discussion of

& See Christine Varney, ‘Vigorous Antitrust Enforcement In This
Chalienging Era\ 11 May 2009.

7 The 1992 Guidelines’ discussion of non-price competition was-relegated
to foatnote 6 of their Overview, which stated: ‘Sellers with market power

possible exclusionary conduct. The New Guidelines’
cryptic warning seems consistent with Assistant Attor-
ney General Varney’s vow in 2009 to increase the scru-
tiny of exclusionary practices by dominant firms and
her well-publicized withdrawal of the DoJ’s 2008 report
on ‘Competition and Monopoly: Single-Firm Conduct
Under Section 2 of the Sherman Act'® In any case,
taken as a whole, the newly elevated and expanded uni-
lateral effects section of the Guidelines indicates a
strong intent to aggressively pursue more unilateral
conduct and effects theories in horizontal mezger cases
going forward.

2. Non-price competition
Another heightened area of concern highlighted in the
New Guidelines is ‘non-price terms and conditions that
adversely effect customers, including reduced product
quality, reduced preduct variety, reduced service, or
diminished innovation’ (New Guidelines, Section 1).
Section [ notes that ‘[wlhen the Agencies investigate
whether a merger may lead to 2 substantial lessening of
non-price competition, they employ an approach ana-
logous to that used to evaluate price competition.
Building on this, Section 6.4 of the unilateral effects
section lays out detailed guidelines concerning ‘inno-
vation and product variety. Reorienting the 1992
Guidelines’ single-minded obsession with pricing com-
petition,” the New Guidelines state in Section 6.4 that

the ‘Agencies may consider whether a merger is likely -

to diminish innovation competition by encouraging the
merged firm to curtail its innovative efforts below the
level that would prevail in the absence of the mitger!
The New Guidelines add that curtailed innovation
could take the form of reduced incentives to continue
with existing product-development efforts or the devel-
opment of new products. Following this discussion,
astute counsel representing merging parties before the
Agencies would be well-counselled to discuss the
potential pro-competitive benefits of their merger not
just in terms of lower prices, but enhanced quality,
innovation, service, or variety, as well,

-Key issues

The New Guidelines raise three key issues. First, can
they survive a conservative American administration?
Second, how will the American courts react to and

also may lessen compelition on dimensions other than price, such as
product quality, service, or innovation”
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1nterpret them? And third, what will be their hke]y
impact on European competition practice?

1. Can the New Guidelines survive?

Chicago School of Antitrust conservatives, whose views
have been ascendant over the last three decades, are
likely to view the current move to less formal and

"mechanical guidelines as devolutionary rather than

evolutionary. For example, conservative economist
Jerry Hausman quickly criticized the ‘significant short-
coming[s] of the 2010 Guidelines approach’® Even
more drastically, however, many conservatives are likely
to see the New Guidelines as an aggressive counterrevo-
lutionary attempt to overthrow and reverse the gains
they have made over the last three decades in influen-
cing American and global competition policies. Should
they regain power in 2012, American conservatives,
therefore, are likely to seck to substantially medify or
even jettison the New Guidelines.

2. How will the courts interpret
the New Guidelines?

The New Guidelines are not law and the American
courts are not therefore bound to follow or defer to

them. Consequently, a key question is how deferential -

the courts will be to the Agencies’ attempts to intro-
duce more flexible and litigation-friendly standards and
approaches.

Although the courts frequently have sought to
follow the 1992 Guidelines, given the extreme conserva-
tism of the current Supreme Court and many lower
courts on antitrust issues, the New Guidelines may
receive a chilly and even hostile judicial reception in
the near term. This may prove to be especially so in
cases where the Agencies seek to downplay traditional
market definition issues. Indeed, in a recent decision in
the Southern District of New York, a district court
judge rejected a plaintiff’s request to amend its com-
plaint to include the upper pricing pressure test, which
appears in the New Guidelines.” The court expressed
substantial scepticism about using such a test in fieu of
more traditional market definition analyses.

8 Jerry Hausman, 2010 Merger Guidelines; Empirical Analysis), <www,
antitrustsource.com > last accessed October 2010), at 2. In faitness,
Dr Hausman described the New Guidetines’ ‘analysis of unilateral effects
.. las] a significant advance over the 1992 Guidelines. ‘2010 Merger

Guidelines; af 1.

Likely impact on European competition

practice

European Commission (EC) competition authorities
and practitioners are likely to view the New Guidelines
positively, and welcome them as a bold step by the
American Agencies to bring their own horizontal
merger policies closer to the EC's. In 2002, Dr Stefan
Schmitz and this author predicted that ‘[t]hanks to the
Buropean Commission and several European States
that follow the ECMR, ... the Antitrust Division and
the FTC either will become more responsive to the new

_wave of economic liberalism in future antitrust enforce-

ment effects, or risk losing their historical positions as
the leaders of worldwide antitrust enforcement
effects’'? Viewed from a lofty perspective, the New
Guidelines represent a substantial progressive step by
the American Agencies towards convergence with
Europe on horizontal merger issues.

When the New Guidelines are systematically comn-
pared side by side to the'EC’s, the resemblances are strik-
ing. Indeed, the New Guidelines more closely resemble
the EC’s in many respects than they do their 1992 prede-
cessors. When one further notes that AAG Christine
Varney coupled her remarks introducing the New Guide-
lines with a lengthy discussion of the International Com-
petition Network’s (ICN) core goals of cooperation,
convergence, and transparency, one can fairly conclude
that the New Guidelines’ drafters were heavily influenced
by, and paid close attention to, the EC's Guidelines on
the assessment of horizontal mergers.

First, and pethaps most importanily, the New
Guidelines closely mimic their EC counterparts in
seeking to establish a less rigid and more {flexible
analytical process. By way of example, para. 13 of the
EC Guidelines’ Overview emphasizes: ‘It should be
stressed that these factors are not a “checklist” to be
mechanically applied in each and every case. Rather,
the competitive analysis in a particular case will be
based on an overall assessment...” The New Guide-
lines” Overview similarly observes:

These guidelines should be read with the awareness that
merger analysis does not consist of uniform application of
a single methodology. Rather, it is a fact-specific process
through which the Agencies, guided by their extensive
experience, apply a range of analytical tools to the reason-
ably available and reliable evidence . .,

9 New York v Group Health, Inc., 2310 US Dist. Leas 60196, No. 06-Civ.
13122 (SDNY 11 May 2010).

10 Themas . Hoiton-and Dr Stefan Schmitz, ‘A Tale of Twe Continents: The
Coming Clash of the Conflicting Econemic Viewpoints in Europe and
the United States’ {Spring 2002) 2 (3) ABA Section of Antitrust Law

" Economics Committee Newsletter 21, 24.
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Both sets of guidelines also emphasize the predictive
nature of blocking anticompetitive effects in their inci-
piency. The second paragraph of the New Guidelines’
Overview, for instance, highlights that ‘[m]ost merger
analysis is necessarily predictive...’ This language
closely parallels the language in para. 9 of the EC’s
Overview.

As one turns to the respective substantive sections,
one can see that in section after section, the New Guide-
lines have converged towards the EC’s. For example, the
New Guidelines follow the EC’s in moving unilateral or
ron-coordinated effects in front of coordinated effects,
The New Guidelines’ unilateral effects sections also sub-
stantially resemble their EC counterpart’s. To llustrate,
Section 6.2 on ‘bargaining and auctions’ mirrors para,
31 on ‘customers have limited possibilities of switching

- suppliers’. Section 6.3 on ‘capacity and output for hom-

ogenous products’ parallels paras 32 et seq. on ‘competi-
tors are unlikely to increase supply if prices increase’
And Section 6.4 on ‘innovation and product variety’
follows paras 37 and 38 on the ‘merger eliminates an
important competitive force’

Similar results can be seen when comparing the
respective coordinated effects sections. For example, a
number of the points discussed in Section 7.2 of the
New Guidelines closely track paras 49 through 57 of
the EC’s. The New Guidelines’ treatment of ‘powerful
buyers’ in Section 8 and ‘mergers of competing buyers’

.in Section 12 also parallel the EC’s guidelines on

‘mergers creating or strengthening buyer power in

... ., upstream markets’ and ‘countervailing buyer power.

a60
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Of course, the New Guidelines and the ECs include
various differences. For example, the New Guidelines
set the HHI for ‘highly concentrated markets’ above

2,500 (Section 5.3), while the EC’s set it at 2000 (para.

20). However, such minor differences actially empha-

11 Rachel Brandenburger, "Transatlantic Antitrust; Past and Present Remarks
as Prepared for St. Gallen International Competition Law Forum’ (21
May 2010} Journal of European Competition Law & Practice 6.

size and highlight how remarkably similar the two sets

-now are. Indeed, it is fair to conclude that the New

Guidelines are patterned from and closely resemble the
EC’s in most material respects.

Conclusion

The New Horizontal Merger Guidelines substantially
mimic the EC% and differ dramatically from their
1992 predecessots. Importantly, they signal a brewing
American counterrevolution against many of the cur-
rently ascendant Chicago School of Antitrust theories,
which heavily influenced the 1992 Guidelines, but have
not been readily accepted in Europe.

European competition authorities and practitioners
should take great pride in the American Agencies’
formal decision to converge towards the EC’s horizontal
meiger guidelines. It seems that America is coming
more and more 10 realize, in the words of Do} special
adviser for international competition matters, Rachel
Brandenburger, that ‘[i]n today’s multi-polar world, no
one entity or individual, whether public, private, or aca-
demic, has a monopoly on good ideas,!’ Lest one get
too excited, however, it would be wise to keep a close
eye on developments concerning the acceptance and
interpretation of the New Guidelines by American
courts and future administrations. In the short term,
however, given the recent conservatism of some Euro-
pean judicial decisions concerning horizontal mergers,
one must wonder whether one ironic result of the Amer-
ican Agencies’ convergence toward the EC’s guidelines
might be a reverse-GM/Honeywell situation > where
the European authorities approve a major international
merger, which ultimately is blocked in the USA.

d0i:10.1093/jeclap/lproos

12 See Eurepean Commission, Case COME/M. 2220, General Electric/
Honeywell. .

680

685

690

635

700

705

e

715

720

725



158 Chapter 4 Merger Control

C. Theories of Anticompetitive Effects

The AML requires MOFCOM to consider the following factors during merger

review:!3

« the market shares of the undertakings involved in the relevant markets
and their abilities to control those markets; '

+ the degrees of market concentration in the relevant markets;

« theeffects of the proposed transaction on market entry and technologi-
cal progress; -

+ the effects of the proposed transaction on consumers and other
undertakings; "

« the effects of the proposed transaction on national economic develop
ment; and

o other factors affecting market competition as determined by MOFCOM.

Some of these factors appear to address issues that are not related to the
assessment of competitive effects from the proposed transaction and are not
typical parts of merger analysis in leading antitrust jurisdictions: in particular
the effects of the proposed transaction on “other undertakings” (which is read
by many to include competitors)¥ or “national economic development.”'**

The only MOFCOM analyses of such criteria to date are found in the seven
public merger decisions and some additional public comments made by
MOECOM officials. As described below, those decisions appear to consider
factors consistent with the above AMLlist, as well as with those considered by
enforcers in other jurisdictions, but their conclusory nature means that it is
difficult for outside observers to assess the decisions in detail.*®

Although MOFCOM is understood to be drafting detailed merger review
guidelines along the lines of the U.S. and EC guidelines,'*’ none has been
publicly released for review and comment. MOFCOM appears to rely on and

: 93\

136. See AML, art. 27.
137. By contrast, ULS. case law makes a distinction between protecting consumers—which is the

purpose of competition law—and protecting competitors. See, e.g., Spectrum Sports, Inc. v
McQulean, 506 11.§. 447, 458 (1993). (“The purpose of the {Sherman] Act is not to pratect
businesses from the working of the market; it is to protect the public from'the failure of the
market, The law directs itself not against conduct which is competitive, even severely so, but
against conduct which unfairly tends to destroy competition itself”)

138. See e.g., Christopher Hamp-Tyons, supra note 29, 1584-85 (for EU and U.S. regulators,

- “broader issues such as the effect of mergers on overall economic development or on com-
peting suppliers are not part of either jurisdiction’s antitrust merger analysis.”).

1358, See supra. ’

140. U.S: Horizontal Merger Guidelines; Commission Notice—Guidelines on the assessment of
hotizontal mergers under the Council Regulation on the controf of concentrations between
undertakings (EC Horizontal Merger Review Guidelines), DG COME, Jan. 28, 2004,



Substantive Standards

regularly quotes the general factors in Article 27 of the AML in its merger
. review decisions. It remains relatively difficult for parties to a potential
" fransaction to ascertain the factors, legal reasoning, or analysis and hkely out-
come of Chinese merger review.

The seven published decisions are: ,
InBev. In InBev-Anheuser-Busch, its first published merger decision,

- MOFCOM approved the transaction after imposing certain postmerger con-
. ditions restricting InBev from acquiring additional shares in certain domestic
- competitors. Although the InBev decision does not provide much analysis, a
. MOFCOM press release revealed some further details of MOFCOM’s rea-

soning: “the results of the {InBev| review show that this transaction does not

- result in eliminating or restricting effect on competition in.the beer markef'in
;- China; therefore MOFCOM decided not to prohibit the transaction. However,
.- in order to prevent the formation of a structure that impairs competition
. after the transaction, MOPCOM imposed necessary restrictive conditions.”4!
~ Essentially, MOFCOM appears to have conceded that it found insufficient

anticompetitive effects arising from the transaction itself, but imposed condi-
tions to prevent undefined future problems rather than leaving them for

- future merger reviews or enforcement by other sister AMEAs. 1%

Coca-Cola. In Coca-Cola-Huiyuan, MOFCOM issued its first and to date
only denial of a proposed transaction. MOFCOM determined three principal

" anticompetitive effects. First, acquiring Huiyuan would enable Coca-Cola to
. leverage its dominance in the carbonated soft drinks market info the juice
. beverage market. Second, Coca-Cola’s control over the juice beverage market

would be strengthened by adding another well-known juice brand, Huiyuan,
to its existing Minute Maid brand; this when added to Coca-Cola’s soft
drinks market position would raise barriers to entry in the juice beverage

: market.!** Third, the proposed transaction would harm smaller domestic

[

available at http://eur—lex.europa.eu/LeeriServlLeeriSerwd_o?uﬁ=CELEX:52£J_64XCOZO
5%2802%29:EN:NOT (last visited Mar, 9, 2011).

" 141 Q&A Regarding Issues in Anti-Monopoly Reviews of Concentrations of Undertakings with

Mr. Shang Ming, Director General of Anti-Monopoly Bureau of MORCOM, Nov. 21, 2008,
available in Chinese at http:/fwww.mofcom.gov.cn/aarticle/ae/2i/200811/20081105906777.

-htenl (last visited Mar. 8, 2011).

: 142, Any enforcement against future anticompetitive conduct by InBev would be left to either

the NDRC or SAIC. Such a preemptive structural remedy in & merger decision would

appear to be highly unusual if not unprecedented in merger decisions in other major anti-

trust jurisdictions, Under EU law, remedies are proposed by the parties in order to eliminate

the Commission’s doubts about the campatibility of a concentration with competition law,

* However, the Commission has no power to impose commitments on the parties without
their consent.

143. Two commentators on this decision roted that a provision in the Foreign M&A Rules

" protecting famons domestic brands would not have been applicabie to Huiyuan because,

although essentially a Chinese business, Huiyuan is a Hong Kong—listed company and

159
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juice manufacturers, prevent local manufacturers from competing, and
diminish innovation in these markets.*** According to MOFCOM, the result -
of these would be to reduce competition in and undermine the “sustained
sound development” of the Chinese juice beverage market.'** The decision
did not clearly indicate whose burden—the parties’ or MOFCOM’s—it is to
prove dominant position and anticompetitive effect, although itappears from
the published MOFCOM decisions that the burdens of proof may rest with

. the parties to rebut MOFCOM'’s theory of harm to competition. 6
Lucite. In Mitsubishi Rayon-Lucite, MOFCOM also conditionally
approved the transaction. The decision found that the proposed transaction
was likely to adversely affect competition in the Methyl methacrylate (MMA)
~ market in China, because the parties would have a significant combined
'market share post-transaction—64 percent—far higher than the shares of the
next two largest competitors in China. Using that dominant position,
Mitsubishi Rayon would be able to eliminate or restrict other competitors in
the China MMA market. MOFCOM also noted that Mitsubishi Rayon is
active in two downstream markets: polymethyl methacrylate (PMMA) par-
ticle and panel products. MOFCOM concluded that, post-closing, Mitsubishi
Rayon would be able to foreclose downstream competitors by taking advan-

tage of its dominant position in the upstream MMA market.

General Motors, In GM-Delphi, MOFCOM’s analysis mainly focused on
concerns about vertical effects without any suggestion that the transaction

thus technically a foreign company in China. See Nathan Bush & Zhaofenig Zhou, supra
nete 35, at 10.

144, In contrast to the antitrust laws of some other jurisdictions, Article 27 of the AML expressly
requires MOFCOM to consider the effect of a proposed transaction on, infer glig, “other
undertakings” (which is interpreted to include customers, suppliers, and competitors) and
“national economic development”” See AML, art. 27,

“gr. 145, The decision sparked widespread speculatidn that it was driven by domestic economic

policy rather than actual competition concerns. Sez, e.g., Hard to Swallow, Tie BcoNOMISE

Mar. 19, 2009, cited in Marx FURSE, supra note 18, 110 n.37; MARK WILLIAMS, supra note

13, 153 (“Protection for small and medium-sized domestic competitors does appear to have

been an objective of MOFCOM [in the Coca-Cola decision] as does “industrial policy’ con-

siderations, neither of which conventionally form a legitimate basis to prohibit a merger in

mast jurisdictions. Corcerns over foreign growth in the domestic matket orforeign acqui-

sition of an iconic domestic brand name do not form pert of the rationale of the decision.

But, given the political furor over the transaction, it would be surprising if officials did not

' have these matters in mind when considering their decision. In fact, it has been speculated
! that the AML-MOFCOM Unit may well have been required to follow instructions from
‘ : more semior officials, given the politically-sensitive nature of the transactions and the
1 : potential effect it would have on foreign investor confidence”).

146. In contrast, the PRC courts recently dismissed two abuse of dominance cases because of the
plaintiffs’ failure to adequately support with evidence their assertions of dominant market
position, as discussed in Chapter 3 of this treatise. In other jurisdictions, most notably the
United States and the Buropean Union, reviewing agencies bear some burden of proof in
relation to the substantive grounds for their merger control decisions.
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D. Procompetitive Effects and Efficiencies

According to the AML, MOFCOM “may decide not to prohibit the concen
tration if the undertakings involved can prove either that the positive effect o
the concentration on competition obviously outweighs thé negative effect, o
that the concentration is in the public interest.”’s! The seven publishe
merger decisions so far have not indicated MOFCOM’s reliance upon or con
sideration of any efficiency or public interest arguments raised by the transac
tion parties or any third-party participants. Some commentators, however,
have raised concerns about whether this provision may be used to favor con
solidation among Chinese companies (and especially state-owned ones
while not being applied to the benefit of foreign compasnies.!

decisions—Coca-Cola—has been a rejection so far, and even in that case MOPCOM's deci
sion appears to hint that it had been open to more aggressive remedies proposals from th
parties. On the other hand, it appears that some transactions have been withdrawn to avoi
final rejection decisions, possibly in part due to reasons other than competition issues.
151. See AML, art. 28. Although sach language is not unusual in merger contral regimes aroun
the world, there is some question about whether this ultimately serves the interests of com
petition: “The inclusicn of multiple objectives .. . increases the risks of conflicts and incon
sistent application of competition policy. The interests of different stakeholders may severely*
constrain the independence of competition policy anthorities, lead to political intervention ;
and compromise, and adversely affect one of the major benefits of the competitive process
namely econormic efficiency” OECD, The Objectives of Competition Law and Policy, CCNM
GT/COMP (2003) 3, available at Tt/ fwww.oecd.org/ datacecd/57/39/2486329.pdf {fast .
vistted Mar, 9, 2010). :
152. See, e.g., MARK WILLLAMS, suprd note 13, 139 (“this discretionary. provision [article 28]
allows Chinese authorities substantial feverage when making controverstal decisions con-
cerning purely domestic mergers, acquisitions of Chinese businesses by foreign undertak- ;|
ings, and business turnovers between two foreign undertakings that qualify the transactions ;
for notification””); MaRK BURSE, supra note 18, 102, 106 {*It may also be expecied that it will 2
be harder for parties to a purely ‘foreign merger; with the requisite turnover and market
impact in China, o argue (hat*#ig7econd test [that the cancentration is in the public’
interest, under article 28 of the AML] is met than will be the case in respect of mergers ;
between Chinese parties”). Note however that under Chapter 4 of the AML the “public .
interest” only may be considered as a reason in Jfavor of a reviewed transaction and notasa
reason agwinst such a transaction that can support rejection. Professor Furse notes similar
concerns about the various factors MOFCOM must consider under Article 27, arguing that,
for example, consideration of “the impact of the concentration on market eptry and techno- -
logical progress . . . has the potential for [MOFCOM] to find that superior technologies
operate as harriers to entry, and perhaps to require licensing of, or access to, this technology
as a condition in clearing mergers,” and that “two merging Chinese companies may be able .
to argue that the concentration promotes technological progress within China, or protects
jobs, or promotes exports, or is otherwise consistent with the objectives spelt cut in art. 1 of
the Law. Two foreign companies without substential facilities in China, but with substantial
imparts into the country, may meet the jurisdictional thresholds, but are unlikely to be
able to build a case relating to the advantages of the merger to the ‘public interest’ in
the same way” Id., 105 and 106 n.29 (also citing Wang Xizoye, Highlights of China’s New
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In addition, the current state of merger review in China leaves unclear
precisely what kinds of procompetitive efficiencies and synergies can or will

considered by MOFCOM and to what extent. In particular, Article 27s
quirements that MOFCOM consider the effects of the concentration on
infer alia) market entry, the progress of technology, “other undertakings”
niot only consumers), and “national economic development” appear to sug-
gst that Chinese practige in relation to efficiencies likely will be closer to that
Canada (which permits consideration of efficiencies that are redistributed
ffom consamers to producers, such as scale economies'™) than to that of the

siimer surplus'>®). This suggestion is supported by more general references
in, for example, Article 1 of the AML, which inchfttes among the principal
purposes of the AML not only prohlbltmg monopalistic conduct and safe-
guiarding fair market competition but also “improving efficiency of economic
operation,” protecting public (as well as consumer) interests, and “promoting
the healthy development of the socialist market economy” (i.e., the domestic
Chinese economy).**® On the other hand, the requirement in Article 15 that
Aost (but not all) exemptions for otherwise prohibited monopoly agreements

Anti-Monopoly Law, 75 Awtrrrust L. J. 133,143 (2008) (noting that “a transaction that
""" benefits some public interest may not benefit competition”}).
153, Sez Commissioner of Competition v. Superior Propane Inc., 2000 Canada Comp. Trib. 16,
T {Apr. 4, 2002), available at http://recueil.cmf.ge.caleng/2003/2003fca53/2003fce53.hitrnl
(Iast visited Mar, 21, 2011) (“In the Tribunal’s view, there is no policy choice to favour con-
sumers in the merger provisions of the [Canada Competition} Act”) (citing O. Williamson,
Economies as an Antitrust Defense Revisited, 125 U, Pa. L REV. 699, 711 {1977) (“a general
. case that user interests greatly outweigh seller inferests s ot easy to make and possibly
reflects a failure to appreciate that profits ramify through the system in ways——such as taxes,
¥ dividends, and retained earnings—that greatly attenuate the notion that monolithic pro-
'+ duer interests exist and are favored™)). Seé also Mark Fursk, supra note 18, 59 (“In Taiwan
there i¢ substantial willingness of the TFTC to pptve mergers which might give rise to
some competitive harm where the effect of the merger is to increase the efficiency of the
. enterprise, allowing if to contribute to economic development in Taiwan”).
154, Seg, e.g, U.S, Horizontal Merger Review Guidelines (2010), § 10 (“the Agencies consider
F* whether cognizable efficiencies likely would be sufficiént to reverse the merger’s potential
to harm customers in the relevant market, e.g., by preventing price increases in that
market. .. . The greater the potential adverse competitive effect of a merger, the greater must
be the cognizable efficiencies, and the more they must be passed through to customers, for
.- the Agencies to conclude that the merger will not have an anticompetitive effect in the rel-
evant market, . . . In adhering to this approach, the Agencies are mindful that the antitrust
laws give competition, not internal operational efficiency, primacy in protecting custom-
ers”} (footnotes omitted); EC Horizontal Merger Review Guidelines, 76-88; ICN Merger
Guidelines Workbook, supra note 131, 62 (“most jurisdictions do not take account of
increases in prodecer efficencies. This is largely for policy reasons as countries have mostly
decided that the core purpose of a merger control regime is to protect consumers {or
customers) against a loss of consumer welfare”). )
155 See AME, art. 1.

T

United: States or Europe (which consider only efficiencies that add to con- -
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only may be granted if the parties to the agreements can prove that consum-
ers at least will “share” some of the claimed procompetitive benefits'*® might 4
appear to suggest that, in the merger review context, MOFCOM also should
limit its consideration of efficiencies to those in which consumers will share
the bencfits. But even in Article 15 of the AML, the remaining exemption
for monopoly agreements “protecting legitimate interests in foreign trade
and economic cooperation” does not require that consumers share in the

" benefits.

VIl. MOFCOM Decisjons -

Substantive decisions by MOFCOM include decisions (1) unconditionally-
approving a concentration;'™ (2) approving a concentration with restrictive
conditions;*® (3) prohibifing a concentration; (4) ordering the undertaking
concerned to stop implementing the concentration, to dispose of its stock or ¢
assets within a specified time limit, to assign its business within  specified.
time limit, to adopt other necessary measures to restore the market situation
before the concentration, and to impose a fine of less than RMB 500,000 in -
case of illegal concentration.'”® Procedural decisions by MOFCOM include
decisions to enter into further review of a concentration.!® In practice,

MOFCOM also issues a written notice for formal acceptance of a notification

(thus starting the review period).

A. Approvals

MOECOM can approve a notified transaction at any time. It is required to
notify the parties in writing but need hot maké'a public announcement of any -

approval.'é!

156. Id., art. 15 {“Where the monopoly agreement falls under [exemptions] {1) to (5)... under- "
takings shall, in prder to be exempted. .., also prove that the agreement will not substantially
restrict competition and will enable consumers to share the benefits derived from the agree-
ment”). These grounds for exemption include, inter alia, “jmproving operational efficiency
and enhancing the competitiveness of small and medium-sized enterprises” (ftem (3))-
Chapter 2 of this book discusses prohibited monopoly agreements and the Article 15
exemption structure-in more detail.

157. AML, arts:'25, 26, and 28,

158. AML, art. 28 and 29.

159. AML, art. 48.

160, AML, art. 25.

161. Id,, arts. 25-26.
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Chapter 2. Voluntary Notification and Clearance Decisions:
Merger Control

359. Please refer to paragraphs 85-92 and 292-332 above for review of main
provisions and the application of the AML merger control regime.

360. Notifiable materials. Pursuant to the AML and the Notification Measures,
the filing materials and documents to be submitted include the following: (1) a noti-
fication form, containing the names of the parties, registered business addresses,
scope of business, as well as the date on which the concentration will take place;
(2) explanations on the influence of the concentration on the competition situation
in the relevant market; (3) the transaction agreement and other relevant documents;
(4) the financial and accounting reports for the previous accounting year of the par-
ticipating undertakings, audited by public accountants; and (5) other documents and
materials as may be requiréd by the authority.

361. A standard notification form is provided by the MOFCOM for the parties’
reference. Many sections of the standard notification form are similar to the Euro-
pean Commission’s Form CO, although the- MOFCOM imposes more extensive
additional information requirements on the parties. For example, the notifying party
is required to provide opinions of relevant parties such as Jocal governments, indus-
try regulators, and the general public for an assessment of the concentration’s poten-
tial social effect. Experience suggesis that the MOFCOM requires filings to be
relatively detailed before they will be accepted as complete.

§1. PRELIMINARY FILING OBLIGATICNS

I. Criteria and Thresholds

362. Filing is mandatory and suspensory. Under the AML, a concentration must
not be implemented until clearance has been obtained rom the MOFCOM. The
MOFCOM has the power to block a concentration or impose remedies before clear-

ing the concentration.

363. Mergers, acquisitions or other types of transactions that are characierized
as concentrations of undertakings are caught by the AML merger filing obligations
if they meet the notification thresholds set out in the Notification Thresholds
Riles.* A mandator%/ notification obligation will be triggered if any of the following

thresholds are met:

(1) - the total worldwide turnover of all undertakings participating in the concentration
is more than CNY 10 Billion in the preceding accounting year and the China-wide
turnover of each of at least two undertakings participating in the concentrations
is more than CNY 400 millicn in such year; or

(2) the total China-wide turnover of all ‘undertakings participating in the concentration
is more than CNY 2 billion in the preceding accounting year and the China-wide
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fumover of each of at least two of the underiakings participating in the concentration
is 'more than CNY 400 million in such year.

1. AML, Art. 21; Notification Thresholds Rules, Art. 3.
2. Notification Thresholds Rules, Art. 3.

364. Voluntary notification. It should be borne in mind that the MOFCOM has
the discretion to review a concentration that does not meet any of the notification
thresholds, if, based on the facts and evidence gathered pursuant to the prescribed -
procedures, the MOFCOM considers that the concentration has or may have the -
effect of eliminating or restricting competition.! This means that the MOFCOM has -
the ability to review a non-notifiable concentration and impose remedies if 1t finds .
that there is the effect of eliminating or restricting competition. Under the MOF-
COM’s Draft Measures on Non-notifiable Concentrations, such discretionary
review may be initiated in the event of complaints'fréim customers and competi-
tors.2 In addition, the Notification Measures provide that, in cases where a concen-
tration does not meet the notification thresholds, the undertakings participating in
the concentration may nevertheless voluntarily notify such a concentration.” This
means that, in practice, parties may choose to file on a voluntary basis in circum-
stances where the transaction may raise competition concerns.

1. Noiification Thresholds Rules, Art. 4.
2, Draft Measures on Non-notifiable Concentrations, Art. 3.

3. Notification Measures, Art. 16,

365.  Exceptions to notification. The AML provides that a notifiable concentra-
tion should not be implemented without a prior notification. The following are the-
two exceptions to the notification obligation: (1) an undertaking concemed already
holds more than half of the voting rights or assets of all other undertakings involved
in the concentration; or (2) an undertaking not involved in the concentration holds
more than half of the voting rights or assets of all other undertakings involved in

the concentration. :

1. AML, Art. 23.

. Turnover Calculation

~ 366. -'The Notification Measures set out rules for the calculation of turnover,
which generally follow prevailing international practices. The following principles
apply when determining whether a notification obligation is triggered.
- (1) Measuring turnover. Turnover should reflect the sales of products and the pro-
vision of services for the whole of the preceding accounting year after deducting
the relevant taxes and surcharges.’

(2) Allocation of turnover. Turnover within China means turnover derived from
transactions in which the purchaser of products or services provided by the under-
 taking is located in China. That means that tumover should be allocated according
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1. Draft Notification Measures (March 2009 version), Art. 3(2).
2 Nicholas French & Michael Han, ‘China’, in Gezting the Deal Through: Merger Control 2011,
ed. Global Competition Review (London: Law Business Research, 2010}, 93.

372, Joint ventures. The AML does not specifically address the circumstances
in which joint ventures should be analysed as concentrations as’opposed (o poten-
tial monopoly agreements. An early draft of the Notification Measures provided that
‘the establishment of a new continuously and independently operating enterprise by
two or more undertakings fall into the scope of concentrations of undertakings as -
provided in Article 20 of the AMI . This provision was deleted from the final Noti-
fication Measures, which no longer address the treatment of joint veniures.

1. Draft Notification Measures (March 2009 version), Art. 3, para.2,

373. The notifying party and filing fee. Pursuant to the Notification Measures,
the notification of a caneeniration effected by way of merger shall he made by all
I undertakings involved in the merger. For a concentration effected by other means,
the undertaking acquiring control or exert decisive influence shall make the notifi-
cation, with the assistance of the other undertakings to the concentration. In prac-
tice, a target company may be involved as a joint filing party. Filing fees have not
been introduced at the time of writing.

1. Notification Measures, Art. 9.

§2. STRUCTURE OF PROCEEDINGS

1. Preliminary Assessment and Fuli Investigation

i

374 The AML contemplates a (wo-phase review process. The Notification
Measures and the Review Measures detail a number of key procedural issues
regarding the hearing and issuance of statement of objections.

375, Investigations. The MOFCOM may investigate a notified concentration by
requesting information and documents from the parties, cusiomers, suppliers, com-
petitors, and other relevant entities or government agencies.1 The MOFCOM’s
recent practice indicates that the MOFCOM has actively solicited the views of trade
associations, market participants, and govemnment authorities and conducted on-site

investigations when it deems necessary.

1. Notiﬁcation Measures, Art. 13; Review Measures, Arts 4-5,
2. Ses a discussion on the Coca-Cola & Huiyuan Decision at paras 304-310 above.

376. Hearing. The Review Measures provide that the MOFCOM may convene
a hearing upon its own initiative or at the request of the relevant parties. The MOF-
(COM may invite a broad range of interested parties and experts, including
the undertakings participating in the concentration, competitors, upstream and
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downstream enterprises, trade associations, govemnment departments, and consum-:
ers to participate at the hearing by delivering written o oral statements.

B

1. Review Measures, Ant. 7.

1. Time Framework

377. Deadlines for ﬁling.' The AML does not provide for any deadlines for fil-
ing; however notifiable concentrations cannot be closed without being notified to
and cleared by the MOFECOM.! o

1. -AML, Ast. 21; Notification Threshold Rules, Art 3.

378, Initial review and further review. The initial review period (Phase I s
thirty days, commencing 6if the date that the MOFCOM accepts the filing as com-
plete. At the end of the initial review period, the MOFCOM must issue either a writ-
ten decision to clear the transaction or a written notice of further review.! Upon the
expiration of the initial review period, if the filing party does not receive any writ-
ten notice of further review, the transaction is deemed to have been clearad and the
parties are free to implement the conceniration.” If the filing party receives a writ-
ten notice of further review, a further review petiod of minety days (Phase It) com-
mengces.> Under certain circumstances, the further review period may be extended
by a maximum of sixty days. The extension may be granted where: (1) the parties
agree; (2) the documents or materials submitted are inaccurate or need further veri-
fication; or (3) the relevant circumstances have significantly changed following the
notification.? The AML and the Review Measures are silent on whether the time
framework can be suspended by the MOFCOM.

1. AML, Art. 25, para. 1.
2. Ibid, Art. 25, para. 2.
3. Ihid, Ast. 26, para. 1.
4. Ibid., Ar. 26, para, 2.

379. Previously, it was unclear to the parties involved and their counsel as to
. when a review phase began and ended. The Notification Measures and the Review

Measures filled in the gap by requiring that the MOFCOM notify the parties in writ-
ing when the notification is deemed complete and when the initial and further
review periods begin.!

1. Notification Measures, Art. 14; Review Measures, Art. 9.

380. Expedited review. No formal expedited review process is available at present.
However, the MOFCQOM has shown that itis willing tobe flexible in certain procedural
issues. For example, it is reported that, in the Fiat/Chrysler transaction, the parties cited
financial exigencies as the reason for expedited review and the MOFCOM considered
the request and cleared the transaction in a significantly reduced time frame. Normally,

atleast a month would have been spent on pre-notification consultations with a further
month required for the Phase [ review. However, in the Fiat/Chrysler notification, the
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Part III, Ch. 2, Voluntary Notification and Clearance Decisions 385-389

1. AML, Art. 41.
2. Notfication Measures, Art. 12, para. 3.
3. Review Measures, Art. 16.

Y

~ §3. CLEARANCE AND CONDITIONAL CLEARANCE

385. Sanctions for closing before clearance. The AML provides for vatious
legal sanctions for non-compliance with AML merger control. Undertakings that fail
to notify a notifiable transaction to the MOFCOM may be subject to various pen-
alties. The MOFCOM may order that the undertakings cease the implementation of
the concentration, dispose of shares or assets, transfer certain businesses within a .
given time limit or adopt any other necessary measures (o restore the market. (o its
state before the implementation of the concentration. The MOFCOM may
also impose a fine of 2 maximum of CNY 500,000.} No sanctions have been

applied so far.
1. AML, Art. 48.

386. Substantive fest. Please sec discussions at paragraphs 102-104 above.

387, Ancillary restrictions. The AML does not provide any pro'visions concern-
ing ancillary restrictions. It remains to be seen how ancillary restrictions will be
assessed and treated under the AML merger control regime. :

1. Conditions and Undertakings

A. Content

388. Types of merger remedies. If the MOFCOM has concerns over the com-
petitive effects of a proposed concentration, the MOFCOM may attach remedies to

%5 clearance of such a concentration. According to the Review Measures, the MOF-

COM may impose siructural remedies, behavioural remedies or a combination of
both, and examples of both types of remedies exist in practice.

1. Review Measures, Art. 11.

389, Requirements formerger remedies. Pursuant to the AML, the MOFCOM may
conditionally approve a conceniration in order o reduce its negative effect on competi-
tion.! According to the Review Measures, remedies proposed by undertakings should

be able to remove orreduce the anticompetitive effects of the concentration and shallbe

practically enforceable. Written versions of the remedies should be clear and precise to
allow their effectiveness and practicability tobe properly evaluated.”

1. AML, Art. 29.
2. Review Measwes, Art. 12.
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Merger Remedies in China: Substance
d Procedure

‘Yoo & SUN Zhaogin

INTRODUCTION

the Anti-Monopoly Law (AML)" took effect in August 2008, the Ministry of
rce (MOFCOM), the authority responsible for merger control under the AML,
sed remedies in 16 transactions out of the 528 cases it concluded by the end of
nder the AML and its implementing rules, there are only a few broad provisions
ning remedies, and MOFCOM has not yet issued any guideline or specific rule on
*substantial or procedural aspects of merger remedies.
Judging from the conditional clearances announced so far, MOFCOM's general
ach on merger remedies is basically in line with other jurisdictions like the
ean Union (EU) and the United States (US). Remedies are generally adopted in
of structural remedies and behavioral remedies. Both types of remedies have
imposed by MOFCOM in horizontal and vertical mergers. At the same time, as a
g competition agency, MOFCOM attempts to establish its own practice which
s distinct from the practice of other jurisdictions in several ways. Compared to
I competition authorities, MOFCOM shows more flexibility and seems more
0g to accept behavioral remedies or other types of commitments. At the same time,
CIes are sometimes required to address various issues beyond pure competition
erns, '
Given that there is ne practical guidance and in the light of the developing
ices in the Chinese remedies regime, it can pose a challenge-for merging parties to
%€ a remedies solution to MOFCOM. This article intends to provide a brief
uction on the legislation and past cases regarding merger rémtedies in China, and

-

‘Antl-Monopoly Law of the People’s Republic of China, [2007] Presidential Order No. 68, Aug.
-30, 2007. ,
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attempts to study the relatively undocumented practices with a view to off
_information and reference to businesses, lawyers and academics,

§12.02  LEGISLATION AND PRAC\TICE OF THE REMEDIAL SYSTEM
[A]l  Legislation Overview

When MOFCOM finds that a notified concentration will cause competmve har
impose “remedial measures” to mitigate that harm and thereby allow the cong
to go ahead. MOFCOM cousiders the possible effects of the concentration 4
objectives of the AML, and attempts to preemptively mitigate any pos
caused. As a result, any adverse impact of a merger should be eliminated, g
substantially reduced. The remedial system gls therefore an exlension of
merger review system. The objective of the remedial system is to correct an
results arising from a transaction, while at the same allowing any efficienc
In China, the remedial system for mergér control was officiaily establi
AML under Articles 28, 29 and 30. However, the AML only sets forth some
for the remedial system, but does not clearly stipulate the substantive or
issues for its implementation. '
On November 24, 2009, MOFCOM promulgated the Measures on the
Concentrations: between Business Operators (Review Measures).? These:
stipulate the purpose, types, requirements, modification as well as supervis]
implementation of the “restrictive conditions,” as remedies are called in €
Review Measures provide guidance inter alia on how to comply with, and na;
merger review system in China. However, the Review Measures are rela
and a lot of detail is missing—such as the process and time limits for-
remedial measures.
Remedies can be split into two kinds:

- Structural remedies generally jnvolve the sale of physu:al as
merging firms or require the merged firm to create new competlt
the sale or licensing of intellectual praoperty rights.

~  Behavioral remedies usually prescribe certain aspects of the me
business conduct post-closing.

Structural remedies seek to change the substantive nature of the concentrau
mitigate MOFCOM’s concerns. They include various kinds of asset ang
divestment, typically characterized as one-off measures that intend to e
maintain the competitive landscape as before the concentration. Behaviora
d6 not change the nature or structure of the concentrated entity, but imposé
conditions on the entity’s behavior post-transaction,

2. Measures on the Review of Concentrations between Business Operators, [2009
Order No. 12, Nov. 24, 2009.
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nplementation of structural remedies, MOFCOM formulated the Provi-
on on the Implementation of Divestiture of Assets or Businesses in
‘between Business Operators (Divestiture Regulation) based on the
es, which became effective in July 2010.? The Divestiture Regulation
ncept of assets or businesses divestitare, types of divestiture, require-
ftoring trustees and divestiture trustees as well as their duties and
nalifications for the buyer of the assets or businesses to be divested,
1d evaluation duties of the authority. "

mary, there are currently only three pieces of legislation related to
jures in China. In addition, the Divestiture Regulation only prescribes the
1 of structural measures and, even there, does not touch upon.the
d evaluation of such measures. In practice, however, it is possible to see
in the way that remedies are negotiatgq and determined (see below).

verview of Cases So Far

plementation of the AML on August _1,' 2008 to December 2012, MOFCOM’s
oly Bureau cleared 16 notifications subject to remedies.* These remedies
ctural or behavioral remedies, or a hybrid of the two. Among the 16
ns cleared with remedial measures, there are only six from 2008 to 2010,
maining 10 occurred in 2011 and 2012. In 2012, MOFCOM closed 154
ses and imposed conditions on six of them—the highest percentage of
clearances yearly since the AML came into effect.

trend indicates that clearances with remedies are increasing. In addition, the
emedial measures taken by the authority have become increasingly diverse.
ation of the major two remedies in practice will be discussed below.

EROR

sional Regulation on the Implementaiion of Divestiture of Assets or Businesses in
entrations between Business Operators, [2010] MOFCOM Order No. 41, Jul. 5, 2010,
Xecording to official statistics from MOFCOM, there are 474 notifications in total concluded by
FCOM between Aug. 1, 2008 and Sep. 30, 2012, among which, one was prohibited, 16 were
red with remedies attached dnd all the others are cleared without remedies. On December
012, MOFCOM issued ancther conditional clearance regarding a proposed joint venture to
established by ARM, Gtesecke & Devrient, and Gemalto. The total conditional clearance
isions are up to 16 as of Chinese New Year 2013. For detailed information, please visit:
i/ fwww.gov.cn/jrzg/2012-01/10/content_2041384.htm.

‘MOFCOM’s press release dated on Dec. 30, 2012 hitp://www.gov.cn/gzdt/2012-12/30/
Mtent_2302199 htm. ’
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Total

© §12.02(8]
Table 12.1 Remedies in Past Cases =
Cases 2
R S§ |5
543 s8% 1§
589 E8 g A3
ESE |s5b& %
. 7RG [Fag == :
Inbev/Anheuser-Busch ‘/
Mitsubishi Rayon/Lucite [nternaticnal i )
General Motors/Delphi S
Pfizer/Wyeth A V
Panasonic/Sanyo J L
Novartis/Alcon R
Uralkali/Silvinit A
Alpha V/Savio Y
General Electric/Shenhua ' Y
Seagate/Samsung v
Henkel/Tiande Chemical ¥
Western Digital/Hitachi ¥ )
Google/Matarola Mobility Y
United Technologies/Goodrich ¥
Wal-Mart/Newheight ¥
ARM/Giesecke&Devrient/Gemalto +
: 6 13

As shown in the table above, by Chmese New Year 2013, MOFCOM ha-
strugtural remedies in six cases, among which three also saw the unﬁ
behavioral remedies at the same time.*Out of the 16 cases that had been congi
then, 13 of them received behavioral remedies. In summary, looking at 1
practices in China, behaviaral remedial measures are ddopted more™
structural ones and are widely applied in all types of mergers—incl

horizontal and vertical mergers.

The primary reason behind the wide acceptance of behavioral reme
lies in the fact that they allow the parties to complete their deal witholl
significant structural changes. Although the nature of behavioral remedies &
merging parties to pursue certain activities post-merger, their advantage is th
not require any divestment of assets. Behavioral remedies may also be attfz
young authority like MOFCOM, since it may require more sophisticated ski

appropriate striactural remedies.

MOFCOM applies two types of behavioral remedy: positive remedies t
the parties to act, and negative remedies that prevent the parties fromt
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. ways. Positive behavioral remedies include allowing access to infrastruc-
ipply of key inputs, intellectual property licenses, technology assistance, etc.
‘behavioral remedies include prohibition of exclugive contracts, prohibition of
able discrimination, prohibition of increasing shares or controlling sharehold-

worth noting that MOFCOM appears recently to become concerned about the
ntation of behavioral remedies. In order to oversee the compliance of a
remedy, the autherity has to devote substantial resources oil a lasting basis
s0-that the remedy is fully implemented. At the same time, the authority has
ed companies’ complaints about the monitoring process which in some cases
to be very costly and burdensome. During the remedies negotiations in the
onths, fidm our experience it can be seen that MOFCOM is considering
emedies more actively than it has done in the past. As such, difficulties in
compliance with behavioral remedies might change MOFCOM:!s approach in

uture.

GENERAL PROCEDURE OF NEGOTIATION ON REMEDIES
"measures are negotiated in a process involving the merging parties and

eral, MOFCOM identifies specific competition concerns, and the merging
ay propose to modify or re-design their merger project in order to mitigate
irns and avoid prohibition.
esent, no concrete guidelines or 1mpiementat10n rules on the general
e of remedy negotiations have been released. Therefore, it is difficult for the
parties to properly set expectations as to the process, time schedule or the
obligations in the negotiation process. Nonetheless, there exists a large
e for negotiation between the merging parties and MOFCOM, as described
ere the merging parties take the initiative and devise an active remedy
pported by good commumnication and cooperation with MOFCOM, they
iéve sufficient time and space for effective negotiation. ‘

Submission of Proposal en Remedial Measures

of the Review Measures states that, in order to eliminate the ability or
ility of the merger to restrict competition, the parties may propose remedial

atter of fact, the concerns the authority identifies during the merger review
‘may go beyond pure competition issues. This is due to the requirement on
tity; according to Article 27 of the AML, to evaluate various elements during
rév1ew process, Among these elements is the broad concept of the impact
ger may have on the development of the Chinese national economy. It may
1o the fact that other governmental agencies, which MOFCOM needs to
ith, normally come up with nen-competition concerrs, such as issues related
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1.05 SUBSTANTIVE ANALYSIS
[Al Definition of the Relevant Product Market

e AML makes clear that a focus of thie authority’s assessment is the definition of the
evant markets.>® The importance of properly defining the relevant market was also
ressly recognized in the Guidelines on the Definition of the Relevant Market,™ and
plicitly recalled‘in the Provisional Regulation on the Assessment of the Impact on
mpentlon of Concentrations between Business Operators. % )

Article 12 of the AML defines the notion of “relevant market” as “the product
pe and the geographical scope where business operators compete against each other
a specific product or service [] within a certain period of time.” The Guidelines on
Definition of the Relevant Market further clarify that relevant markets are defined
arily on the basis of the substitutability of products,® in particular demand

smutab]hty 52
Three observations can be made on the way MOFCOM defmes relevant marl(ets

practlce

;.. First, the authority’s reasoning when defining relevant markets is systematically -
ort. In the Inbev/Anheuser-Busch decision,®® the definition of the relevant market
as.not isolated as a separate item meriting discussion, ‘although “the Chinese beer
arket” was mentioned in passing in the decision. It is only from 2009 that MOFCOM
gan expressly addressing the question of relevant market definition as a separate
item in its published decisions—albeit often with limited details on the underlying
analysis supporting its decisions.

In comparison, decisions published by the European Commission often dedicate
veral pages to an analysis of the relevant product and geographic markets, regularly
E’ommentmg on the views of the merging parties and views that arose out of its market
vestigations. Similarly, the Australian Competition and Consumer Commission
CCC) sets out its reasons for defining the market in its “public competition
ssessments,” although these are generally not as detailed as the Furopean Commis-
lon’s decisions. Furthermore;ihe Europgan Commission and ACCC decisions will
sften drill down and test the market definition, considering further product market
ategories within a broader market to identify possible market segmentation and to
pecifically define the parameters of each relevant market affected by the transactiop.
'or instance, in the Novartis/Alcon case, the European Commission considered further
egments of the ophthalmic pharmaceutical product and consumer vision product

AML, Ant, 27.
See, e.g., Guidelines on the Definition of the Relevant Market, [2009] Anti- -Monepoly Commis~

sion under the State Council, May 24, 2009, Ast. 2,

Provisional Regulation en. the Assessment of the Impact on Competition of Concentranons
between Business Operators, [2011] MOFCOM Order No. 55, Aug. 29, 2011, Arts 3 and 5.
Guidelines on the Definition of the Relevant Market, [2009], Anti-Monopoly Commission under
the State Council, May 24, 2009, Art. 3.

Id., Ari. 8.
Inbev/Anheuser—Busch, [2008] MOFCOM Public Announcement No. 95, Nov, 18, 2008.
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markets, such as the markets for “over-the-counter” pharmaceuticals and prescription
pharmaceuticals.5* Similarly, the ACCC considered there to-be a separate market for
injectable miotics, as other miotic products, such as topical miotics, were unlikely to be
considered suitable substitutes.®® MOFCOM's decision did not consuier these aspects
when commenting on market definition in the same case.

It musi be noted that in its more recenily published decisions, such as Seagate/
Samsung® in 2011, and Google/Motorola Mobility,*” United Techno[f.rgzes/Goodr‘mhEE
and Wal-Mart/Newheight® in 2012, MOFCOM has started to provide greater insight
into the reasoning underlying its definition of the relevant product and geographic
markets by treating it as an issue that merits comment. Nevertheless, MOFCOM’s
approach is still limited to identifying the“various “factors” forming the basis of its
conclusion as to the market definition, and the authority still eschews any detailed
discussion of the arguments put before it during its investigation.”® This lack of
explanation is arguably not only unhelpful for the parties, but also for any other
companies relying on the authority’s practice and reasoning for assessing the compat-
ibility of their concentrations with the AML.

Second, MOFCOM has a tendency to define the market by identifying “factors,”
without analyzing the substitutability Between products. For instance, in Seagate/
Sarnsung, MOFCOM identified only the general features of hard disk drives that are
different from other storage media technologies, thereby implicitly justifying its
decision to treat the hard disk drive market as an independent product market. There
was no detailed analysis of substitutability amongst different forms of storage media,
whether from the point of view of suppiy-side factors (technological and manufacrur-
ing differences) or demand-side factors (end use}. Interestingly, although MOFCOM
referred to potentially narrower subdivisions of the hard disk drive market based on
differing hard disk drive end uses, MOFCOM expressed no view as to whether these
divisions justify a narrower definition of the relevant product markets.” This {5 in
contrast to the European Commission’s decision in the same case,” which spans 24
pages and includes a detailed aralysis of the relevant market. That decision looks in

Y )

64. Case No COMP/M.5778—Novartis/Alcon. _

65. See the ACCC's published Public Competition Assessment (Aug. 31, 2010}, Novartis AG's
proposed acquisition of Alcon Laboratories Inc, btip://www.acce.gov.au/content/index.
phtml/itemId/940159/fromitem]d/751043 (accessed Feb. 25, 2013),

66. Seagate/Samsung, sec. [LA.

67. Google/Motorola Mobility, sec. 11.2.

68. United Teclmalag;es/Goadrtrh [2012] MOFCOM Public Announcement No. 35, Jun. 15, 2012,
sec. [1.1. -

6%,  Wal-Mart/Newheight, sec. 1L
70. This contrasts starkly with the approach adopted by the European Commission regarding the

same concentrations, where it systernatically considers and evaluates the proposed market -
definitions and provides the basis of why it ultimately decides to accept, reject, or leave open
ceriain market definitions.

71. A similar approach was taken in other cases, including the Alpha V/Savio and Google/Motoroia
Mobility and Wal-Mart/Newheight decisions. In the Walk-Mart/Newheight decision (sec. 1I),
MOFCOM seems to have relied mainly on “the parties” business scope and models,” bui there
is o explanation of why Chinese consumers do not consider online and brick and mortar
supermarkets 1o be substitutable, =

72. (Case No COMP/M.6214 - Seagate/ Samsung.
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depth at the demand and supply-side substitutability, taking into account the parties’
views, feedback from market participants as a result of its investigations, as well as the
‘reasons for the European Commission’s conclusions. While it would be hazardous to
conclude that MOFCOM has not conducted any substitutability analysis, the factor-
based analysis conducted by it in Seagate/Samsung did lead to a substantially different
conclusion than in the EU, and ail interested would have surely benefited from a more
Ethorough- analysis to assess the authority’s reasoning and practice in this case.

[B] Definition of the Relevant Geographic Market

' As is the case when defining the relevant product market, the geographic market
definition provided by MOFCOM is often a statement of the authority’s conclusion,
-unlike the decisions of the European Commission” which always justifies its assess-
“fiient of the geographic market (although the market definition is sometimes “left
f open").?‘1 This remains the case even in the recent decision of United Technologies/
" Goodrich, where MOFCOM again gives limited reasons for its analysis, although it does
' refer to “demand features” and “supply features.” Consistent with its previous
- decisions, MOFCOM did not provide any insight into its reasons for determining each
- separate market, neither providing a demand or supply-side substitutability analysis
por considering views put forward by the parties to the concentration or market
_ participants, In Wal-Mart/Newheight,’> MOFCOM referred to “consumption habits,
. transportation and customs,” which are indeed key factors that the authority generally
 relies on in defining the relevant geographic market.”®
Finally, in practice, MOFCOM often analyses the Chinese segment of the relevant
market, irrespective of whether this market is regional (Asia) or global in scope. As a
‘fegult, the substitutability analysis becomes theoretical in practice as the authority has
a tendency, in any event, to analyze the potential impact of the concentration on,
- various geographic markets. It cannot be excluded that this approach has led MOFCOM
" to different conclusions than in other jurisdictions, including in Setigate/Samsung and
* Western Digital/Hitachi. In these cases, the hagd.Jisk drive markets were surely global
in scope, but MOFCOM adopted conclusions quite at odds with the position adopted in
all other jurisdictions where the transaction was filed.

- 73. See, e.g., Case No COMP/M.6381 - Google/Motorola Mobility.

74, Tq nate that in General Electric/Shenhua {see sec. IE), MOECOM provided a limited although
specific analysis: "The business operations of the proposed joint venture will be limited to
China, and when choosing suppliers of coal-water slurry gasification technology, parties in
China limit their choice to domestic suppliers, and the relevant geographic market for this
concentration is therefore the Chinese market.”

w75, Wal-Mart/Newheight, sec. Il. .
- 6. Seealso Guidelines on the Definition of the Relevant Market, (2009] Anti-Monopoly Commis-

sion under the State Council, May 24, 2009, Arts 9(1), 9(2) and 9(4).
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[c} Competition Analysis L

The competitive analysis undertaken by the autherity of course focuses on the standard
question of whether the concentration raises competition concerns as a result of any
horizontal, vertical or conglomerate effects.”’ ;

The AML specifically states that its aims are to “protéct fair market competition,
promote efficiency of economic operations, safeguard consurner welfare and the public
interest, and promote the healthy development of the socialist market economy. 78 Thig
task arguably gives MOFCOM a broad discretion when it comes 10 assessing whether a
given concentration is compatible with the AML. This s confirmed by Article 27 of the
AML, which adds that the authority must assess "the impact of the concentration
between business operators on the development of the national economy.” The
concept of “development of the national economy” is not defined, and enables the
aithority to depart from the usual legal or economic antitrust arguments and theories

when deciding whether to approve a concentration.

1] Horizontal Effects

f concentrations in its decisicns, MOFCOM

When analyzing the horizontal effects o
(the parties’ market shares and the existence

often focuses on two key market features
of barriers to entry), and addresses the parties’ defense.

[a] Parties’ Market Shares

MOFCOM first assesses—quite traditionally when compared to the practice of other
antitrust authorities—whether any overlap between the parties to the concentration
may lead to any restriction on competition, either because the concéntration is likely to
“H5o y or incentive on the part of a single operatet to
unilaterally eliminate or restrict competition” {unilateral offécit) or “to generaié or
strengthen the ability or incentive on the part of the relevant operators to jointly
eliminate or restrict competition” (coordinated effects),®™ This analysis was conducted
in several cases, but the conclusions drawn from this analysis are not always
persuasive as very little weight is given to the other market features that would prevent
the combined parties, even with a substantial market share, to restrict competition
after implementing their cancentrations.

The first factor that MOFCOM focuses on when assessing the compatibility of a
concentration with the AML is the combined market shares of the parties to the
concentration. It is however clear that the authority focuses not only on the degree of

77, See Provisional Regulation on the Assessment of the Impact on Competition of Concentrations
between Business Operators, [2011] MOFCOM Order No. 55, Aug. 29, 2011, Art. 4.

78. AML, Art. 1 (emphasis added). :

79, Id., Ari. 27 (emphasis added).

80. See Provisional Regulation on
between Business Operators,

the Assessment of the Impact on Competition of Concentrations
[2011] MOFCOM Order No. 55, Aug. 29, 2011, Ast. 4.
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overlap between the parties’ business, but also on the number of players remaining
active in the market after the completion of the concentration. However, this
test—which can be compared with the risk of “coordinated effect”—often stops short
of any analysis of the actual or potential risk of coordination amongst the players active

" in the market after completion of the concentration. The following facts seem to suffice

. as such to create doubt in the authority’s mind about the compatibility of a concentra-
. tion with the AML: . ;

- the difference in market shares between the new entity and the pext higgest
player (Mitsubishi Rayon/Lucite International and Pfizer/ Wyeth);

- an insignificant increment in market share to an existing large market share
(Novartis/Alcon); or ‘

- the number of players reduced to three or two (Panasonic/Sanyo, Alpha
V/Savio, Seagate/Samsung and Western Digital/Hitachi).

: An analysis of some of the authority’s decisions confirms the relatively rapid conclu-
. gions that the authority can reach without any apparent analysis.

In Mitsnbishi Rayon/Lucite International, the authority focused on the combined

. entity’s market share (64 %), which was “much higher” than the second and third-

ranking competitors. Although such a combined market share could indeed constitute

- prima facie evidence of the risk of unilateral effects, MOFCOM did not specify whether
" the market shares were stable, quantify the market shares of the remaining competi-

" tors, or specify the respective market shares of the two parties to the concentration

(thus making it impossible to understand the incremental impact of the concentration).
There was no detailed analysis of the means by which the combined entity could have

- exploited its dominant position on the Chinese market for MMA, a chemical substance.
MOFCOM simply concluded that “the post-mmerger entity would be able to restrict and
~ eliminate its competitors in the Chinese MMA. market.”

In Pfizer; Wyeth, MOFCOM was concerned with the creation of a ynilateral effect

. inthe market for the supply of swine pneumonia vaccines. There, the toinbination of
“ Pfizer's 38% market share and Wyeth’s 11.4% market share would leave the post-

merger entity the leading player in the market (49.4%), the second-ranking competitor

_ ' accounting for only 18.35% of sales in the previous financial year, and all other
*. participants having a market share below 10%. MOFCOM refers to the post-

concentration figure in the Herfindahl—Hirschman Index (HHI) of 2,182 to indicate the
level of concentration in the market, an increase of some 336 points on the pre-merger

‘level in an already concentrated market. Again, however, there was no detailed

discussion of the precise ways in which the combined entity could exploit its position

" of market strength to eliminate or restrict competition in the relevant market. The

decision only concludes that “the post-merger entity will be able to use economies of

- scale to expand its market [share] and thereby control prices.”

In Panasonic/Sanye, MOFCOM identified concerns arising from horizontal con-

~ centration in three separate markets. The analysis for some of the relevant markets was
" more detailed than for others, and provided a better understanding of the authority’s
__ reasoning. In the rechargeable lithium coin batteries markei, where the combined
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market share of the parties, the two leading players on the market, would be 61.6%,
MOFCOM concluded that “because the majority of downstream users [of these
products] have a policy of sourcing their products from two or more suppliers, the
restriction of competition caused by the merger will be even more pronounced.”

MOFCOM also concluded without much explanation that, post-mérger, there will
be no effective restraint on any decision by Panasonic to increase prices. Similarly, in
the market for the supply of nickel-metal hydride batteries for vehicles, MOFCOM
proposed an explanation which was easier to understand, i.e., that the concentration
would very likely enable Panasonic to use its influence over PEVE (a joint venfure
company) to further weaken the level of competition in the market, because. the
post-merger entity, holding a 23 % market share, would be une of only two competi-
tors, with the other competitor in the market a joint venture established by one of the
pariies to the concentration, Panasonic. ‘

The explanation of the third market {the civil nickel-metal hydride batteries
market) was however very scant. The authority limited its reasoning to the fact that the
market share of the post-merger entity would reach 46.3% and would be “far higher
than any of its competitors.” Such reasoning should not in itself be sufficient to reach
any conclusion about the risk for competition. In comparison, the European Commis-
sion in ils own Panasonic/Sanyo decision defined separate battery markets based on
chemistries (and sub-chemistries) in the battery ancde, and then proceeded to deter-

mine the competitive effects arising from the horizontal concentrations 'in those

markets, The European Commission also concluded that the transaction would raise
competition concerns in relation to rechargeable lithium coin batteries (due to a high
combined market share of 60%-70% globally and 70%-80% in Europe) and NiMH
batieries (as the transaction would significantly increase market share, making it
significantly larger than its competitors).” Nonetheless, it dismissed any serious
competition concerns about the market for the supply of NiMH modules or systems for
automotive applications on the basis that competition to supply this technology had
ended. _ L e,

i 1n Novartis/Alcon, MOFCOM identified two markets in which the Hifiness of
both parties overlapped, but the explanation provided by MOFCOM of why it imposed
restrictive conditions was not clearly expressed. In respect of the first market {for the
supply of ophthalmologic anti-inflammatory/anti-infective combinations), MOFCOM
found that the parties had a combined market share of more than 55% globally and
over 60% in China, which would justify the imposition of a remedy. Nevertheless, in
this market, Novartis had a market share of only 1% in China, and it had in fact already
resolved to exit the market in connection with the transaction.®® Clearly, in many other
jurisdictions, such a small increment of market shares would be insufficient. to

conclude that the transaction could restrict competition.

81. The European Commission had additional competition concerns in relation to LiMnO2

batteries (a type of primary cylindricat lithitm battery).

2. It must be rementbered that MOFCOM found that even if Novartis withdrew from the market,
it would still have the capacity to later re-enter the market and ramp up its sales of products on
the Chinese market, thus potentially eliminating or restricting competition on the Chinese

market.
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_ In Alpha V/Savie, MOFCOM found that Uster and Loepfe were the only two
-global manufacturers of electronic yarn clearers worldwide, and that both companies
‘would be controlled by Alpha V following the concentration (Loepfe being a subsidiary
‘of Savio and Alpha V being the largest shareholder in Uster, with 27.9%). This fact
would have been sufficient if a clear explanation of why and how Alpha V could have
snfluenced Uster had been given; interestingly, the same transiction was cleared
without conditions in other jurisdictions, arguably because it was doubtful that Alpha,
asa minority_shareholder of Uster without any negative control rights, could have had
“any “decisive influence” over Uster.
In Seagate/Samsung and Western Digital/Hitachi, MOFCOM’s biggest concern -
related to-the risk of coordination, as the number of suppliers of hard disk drives was
‘heing reduced from five to three as a result of these two parallel transactions, MOFCOM
“noted that the level of concentration in the hard disk drive industry is “relatively high,”
and that there was a particularly high risk of coordination owing to the “high level of
‘transparency” between competitors as to their respective technology, costs, production

A -and sales. MOFCOM attributed this high degree of transparency to the relatively small

number of both manufacturers and purchasers of hard disk drives, together with the
*factthat hard disk drive manufacturers use the same distributors, which can thereby be
“iised as a conduit for the exchange of commercially sensitive information between
competitors. ‘

‘ Although this analysis seems reasonable at first sight, the European Commission
;ultimately dismissed this argument when it considered the issue of coordination in its
“parallel decision in Seagate/Samsung. The European Commission, applying the appro-
‘priate test, assessed whether, as a result of the merger, coordination would be more
“likely, more effective and more sustainable.®® Contrary to the conclusion reached by
MOFCOM, the European Commission focused on a much more sophisticated market
“definition (identifying each type of hard disk drive as a possible relevant market) and
j-_'.fgfcmclu'ded that the removal of Samstng would not result in a risk of coordination in
iz"pgrti:;:_gl_ar because Samsung had an insignificant market presence in the market, was

f-_jrs@._t,’imfbvative, and was unlikely to constrain a supplier’s ability to coorg'ina'fef"

I_nté!restingly, the ACCC considered that the transaction was unlikely to restli i a
! subistantial lessening of competition for basically the same reasons as the European
- Commission.* :

In Western Digital/Hitachi, the European Commission did conclude that there
ywas a risk of coordination but in only one segment.?® Nonetheless, the European
;."Commission allowed Toshiba (the only other competitor on the market) to purchase
- the assets sold by Western Digital as a remedy, implicitly consenting to a market with

x

Case No COMP/M.6214 - Seagate/HDD Business of Samsung.
ACCC Mergers. Register, Seagate Technology PLC - proposed acquisition of the hard disk drive
business of Samsung Electronics Co Lid., http:/ JWWw.acce.gov.at/content/index.phtml/
itemnld,/1022164/fromltemld/751043 (accessed Feb. 25, 2013)
At the time of the drafting of this article, only the European Commission’s press release was
available—at http://europa.eu/rapid/press—release_IP-1 1-1395_er.htm. (accessed Feb. 25,

2013}
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only three competitors as an acceptable outcome jn this high techinology market.

-MOFCOM did not share this view and imposed a very harsh hold-separate remedy on
the parties, completely preventing them to merge with one another (in Seagate/
Samsung the hold-separate remedy only applied to some aspects of the parties’
business), hereby ensuring that at least four players would remam active in the market.

Interestingly, in United Technologies/Goodrich, MOFCOM identified coimpetition
concerns in the horizontal overlaps between the parties in the market for aircraft
alternating current generation systems {AC generation system), as United Technologies
(72%) and Goodrich (12%) were the two main suppliers in that market, and the
post- _concentration HHI would reach 7,158, an increase of 1,728 points on the
pre-conceniration position. MOFCOM noted that the merging parties had won the
majority of bidding contracts in the past ccuple of years and considered that other
competitors in the market did not exert a significant competitive constraint on them.
Furthermore, United Technologies was found te own the leading technologies in
aircraft AC generation systems, and MOFCOM heid that the transaction would further
enhance United Technologies’ dominance in the market. MOFCOM’s decision inctuded
similar issues to those mentioned in the European Commission’s press release con-
cerning the same transaction (MOFCOM’s decision was released a month before the
European Cominission’s media release). In the press release, the European Commis-
sion arrived at a similar result but found, in addition, that the transaction would also
have “detrimental effects for engine producers through its effects on the market for
engine controls for small engines and fuel nozzles for engines.”*’

(8] Barriers to Entry

The risk of unilateral or coordinated effects can be exacerbated by the presence of high
barriers to entry, preventing potential competitors from contesiing the market power

gainerd as a restilf'of the concentration. This factor is expressly prowded for in Artigle
7 of theé Provisional Regulation on the Assessment of the Impact on Competition ol

Concentrations between Business Operators. MOFCOM has referred to this risk to
justify some of its decisions:

- barriers due to R&D and technology development;®
- technological and financial resources;*

© 86, Case No COMP/M. Case No COMP/M.6531 - Toshiba/HDD assets of Western Digital.

87. European Commission press release, Mergers: Comunission approves acquiisition of aviation
equipment comparny Goodrich by rival United Technologies, subject to conditions, Jul. 26, 2012,
hitp://europa.eu/rapid/press-release_IP-12-858_en.htm (accessed Jan. 15, 2013).

88. In PfizersWyeth, MOFCOM referred to the magnitude of investments to develop a new product
in pharmaceutical markets (USD 2.5 and 19 million) as well as to “technical barriers to entry.”
In the Alpha V/Savio decision, MOFCOM commented that “patents, proprietary technology and
comimercial secrets play a key role in the development and manufacturing of automatic yam
clearers, and the technology for automatic yarn clearers is protected by patents and other
inteflectual property rights” (sec. IV.2.C). See also the Seagate/Samsung and Western Digital/

Hitachi decisions.
89, See, e.g., Google/Motorola Mobility, sec. 11.7; United Technologies/Goodrich, sec. 11.2.
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- regulatory restrictions;"

- the capital and time required to build facilities;”

~  economies of scale;* '

- slow market development;™

- few market entrants in recent years;

- geological scarcity of a product;™ i \

—  limited opportunities for new enttrants given the very long life cycle of the
existing products in the market;* and _

- the existing high degree of concentration in the relevant market.”

It is therefore obvivus that MOFCOM pays close attention io the existence of barriers to

- entry, which is in line with practice elsewhere.

[e] Parties’ Defense

. One key defense to counter-balance the risk of unilateral or coordinated effects’is the

ability of the customers, through their bargaining power, to oppose any attempt by the

. new merged entity to increase prices. This defense, which is common in almost all
' jurisdictions, was considered but rejected in Panasonic/Sanyo and in Seagate/Samsung

(and Western Digital/Hitachi). This does not mean, however, that this defense is
_ rejected as such in China, as it may be (and actually has been) used in other merger

control cases with more success.
In Panasonic/Sanyo, MOFCOM rejected the arguments at least vis-a-vis-down-

stream customers of small and medium-sized enterprises.”

In Seagate/Samsung, MOFCOM concluded that there was unlikely to be any

" effective resistance by buyers to price increases arising as a result of reduced compe-

tition in the hard disk drive market, because purchasers of hard disk drives are either
too weak (as in the case of distributors) or lack the incentive (as in the case of
manufacturers of comiptiters) to effectively resist price increases. In the case of the large

90, See, e.g., Henkel/Tiande Chemical, sec. 11
91. See, e.g., Uralkali/Silvinit, sec. 11; and United Technologies/Goodrich, sec. 1L2.

. 92. See, e.g., Alpha V/Savio; Seagate/Samsung, sec, 11.G (see as a comparison the analysis of the

European Commission in Seagate/Samsung, paras 374-3 75); and Western Digital/Hitachi, sec.
IL.G.

93. 1In its Panasonic/Sanyo decision, the European Comumission shared this view, staling that its

investigation suggested a new competitor was not expected to enter the market "dye to the high
capital costs for new production facilities and the stable demand for NiMH batteries” (para. 74).
* Both MOFCOM and the European Commission sought remedies in refation to NiMH batteries
to remedy their concerns. .
94. See, e.g., Uralkali/Silvinit, sec, 11, -

¥ 95, See, e.g., United Technologies/Goodrich, sec. 11.3. The European Commission also found that

- high barriers to entry were present in the market, although did not elaborate on the reasons
why in its press release.

% 96, See, e.g., Google/Motorola Mobility, sec. I1.7. Interestingly, barriers to entry in the same market

were 1ot an area considered by the European Commission in its published decision.

" 97. In comparison, the European Commission acknowledged that purchasers of nickel-metal

hydride batteries for hybrid or pure electric vehiclés exercised significant buyer power
(Panasoric/Sanyo, para. 111).
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‘“henefit” (in a competitive sense) from being under the same ultimate control as
'another brand of fruit juice, unless the market share of the combined entity is sufficient

to confer market dominance (and there is ne suggestion in MOFCOM's decision that

the market shares attaching to the two fruit juice brands were anywhere near that
| point). ’

second and more controversially, MOFCOM held that i COCa-Cola were permit-
ted to acquire Huiyuan, the post-merger entity would be able to extend its dominant

position in the carbonated soft drink market into the fruit juice market. o

The reasoning in MOFCOM'’s decision in the Coca-Colg/Huiyuan case was thin,
particularly in view of the ungrthodox nature of the theories of harm relied on by the

: authority. MOFCOM's argument seems o be that Coca-Cola would be in a position to ™~
leverage its market position in the carbonated soft drink market to carry out tie-in sales
' in the fruit juice market. MOFCOM provides no reasons to justify its application in this
case. In particular, the decision does not refer to any facts showing that Coca-Cola
" would have either the ability or the incentive to extend its dominant position in the
. carbonated soft drink market to the juice market. It is also unclear how the new
i Coca-Cola group could have used its new portfolio of beverage products to reinforce its
- market strength in the relevant markets. It is understood that MOFCOM relied on

precedents in other jurisdictions to support its assessment {in particular Australia}, but

it is not clear whether these precedents had not been widely criticized in these

' jurisdictions if not overruled.

In the 2012 Wal-Mart/Newheight decision, MOFCOM concluded that Wal-Mart
could leverage its “competitive advantages” in the physical retail market to the online
retail market, where the target is the “largest” supplier.'® However, it is unclear how
the authority has concluded that Wal-Mart had a position which would have been
sufficiently substantial to leverage its position: there is no explanation as to why online
or brick-and-mortar supermarkets constitute separate relevant markets, nor any

: gxplanation on the risk of bundling or tying, nor any attempt to assess the risk of new
. entrants rendering unviable any attempt 10 bundle sales from one market to another.

' §11.06 CONCLUSION

 Despite MOFCOM’s reluctance to admit that it has developed a practice, reality shows
 that the authority has developed strong habits or reflex when assessing concentrations

- under the AML.

MOFCOM's practice exists and has undeniably evolved since 2008. But this

. evolution is often relatively hidden or implicit as only few precedents are published
" {around 3% of the cases notified so far}. Key issues, including the notion itself of
* “concentrations” or “control,” remain unsettled, while it seems that the review process
' is getting longer and longer, and always more complex. While the traditional concepts
" of horizontal overlaps, vertical foreclosure or conglomeraté effects are applied in its
- decisions, the authority and other Chinese agencies invalved in the process take other

© 118, Wal-Mart/Newheight, sec. 1L,
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considerations into account, including the “healthy development of the socialist
market economy” to justify their position. The published decisions aré relatively short
on ey issues, including the substantive assessment itself, parties have no-access to the
authority’s files, and the objections raised by the authority are only transmitted orally.
It is therefore fair to conclude that the current merger control regime in China is very
specific-and can only partially compare to the regime existing in other jurisdictions.
This article has attempted to summarize this practice, and give some guidance on
the merger control process in what has now arguably become—after the US and the

EU—the third global merger control hub.

3
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that it had, inter alia, surveyed thirty-nine competitors and downstream users

of the battery products in question. -
MOECOM now has a number of staff economists available to assist with

merger review. Anecdotal reports indicate that, at least in some particularly
complex proposed transactions, MOFCOM has retained outside economists

to assist with its investigations.'!

C. Third Parties

'The AML does not specify any rights for third partjes with respect to the
merger review process. However, the MOFCOM Review Rules make clear
that any interested third parties, including individual consumers, companies,
industry associations, and government entities, may submit information or
opinions to MOFCOM.# Such interested third parties also may request that
MOFCOM conduct hearings, although MOFCOM has sole discretion to
decide whether or not to do s0.1?* In practice, MOFCOM appears regularly to
solicit input from numerous third parties as well as to accept and consider
any unsolicited information or complaints.}2¢ It appears that, at least in some
cases, complaints and concerns raised by third parties-especially domestic
ones- can substantially slow down the review process, even if those concerns

do not relate to competition law issues.

VI. Substantive Standards

A. Overall Review Criteria

The substantive test in Chinese merger review is whether the proposed
concentration “will result in or may result in the effect of eliminating or

121 UInder EU procedures, sich third-party expertise is a potential option for the Furopean
Cosmmission and its reviewing courts such as the European Court of First Instance. See,
¢.g, C.EL Rules of Procedure, art. 70. However, the European Commission rarely relies on
outside experts in merger cases. An outside expert also famously was used by the U.S, District
Court in monopolization (abuse of dominance) litigation brought by the Department of
Justice (DOJ} against Microsoft. See Brief of Professor Lawrence Lessig as Amicus Curiae,
submitted at the request of the court in United States v. Microsaft Corp, Civ. Action
Nos. 98-1232 and 1233 (D.D.C) (Feb. 1, 2000), availablé at http:l.’ww.lessig.orglcontent!
testimony/ab/ab.pdf {last visited Mar. 8, 201 1). The use of independent outside experts may
be more likely in the PRC merger review process, at the MOFCOM review stage and during
any judicial review, given the long tradition in PRC court procedure of using (and indeed
preferring) court-appointed experts on complex issues such as economic analysis.

122, §ee MOFCOM Review Rules, art. 6.

123. Id,art.7.

124. Tnterview with Shang Ming, supra note 32, at 5,
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Substantive Standards

restricting market competition.”*”* There has been no detailed guidance to
date on the interpretation or application of the concept of “eliminating or
restricting market competition.”'* The Chinese standard does not require
that there be a “substantial” or “material” effect on competition. MOFCOM
has not established any safe harbors for its review.

Article 28 of the AML states that, “[wlhere a concentration of undertakings
results in or may result in the effect of eliminating or restricting market com-

petition, [MOFCOM] shall make a decision to prohibit the transaction.”?”

However, as discussed below, it also allows that MOFCOM “may decide not to
prohibit the concentration if the undertakings involved can prove either that
the positive effect of the concentration on competition obviously outweighs
the nepative effect, or that the concentration is in the public interest,*128

- B. Relevant Markets and Market Definition

© The Market Definition Guidelines issued by the AMC in May 2009 apply

equally to merger review. As discussed in Chapter 3 of this book, they focus
the definition of relevant market on product substitutability, particularly
demand substitution,!?® The Guidelines reference the “smallest market

125, See AML, art. 28,

126. Under EU law, the substantive test under Art. 2 of the EC Merger Regulation is whether a
concentration “would sigaificantly impede effective competition in the common market or
a substantial part of it, in particular as the result of the creation or strengthening of a domi-

" nant position.” This test was introduced in order o ensure that noncoordinated effects in
oligopolistic markets would be caught, which was uncertain under the superseded earlier
regulation, Regulation No 4064/89 of Dec. 21, 1989 on the control of concentration between
undertakings, available at http:// ec.europa.eu/competition/mergers/legislation/en.pdf {last
visited Mar. 8, 20; 1). See EC Mezger Regulation, supringte 14,

127. See AML, art. 28. However, the AML does not, as South Kovea does, provide fora presump-
tion of anticompetitive effects based on the combined firms’ market share, even though
Article 19 af the AML provides a similar presuemnption with regard to dominant market
position. See South Korea Monopoly Regulation Act, art. 4, available in English at
http:."/eng.ﬁc.go.kr/ﬁles/bbslzODB/’I’heﬁMonopol}'_Regulation_and_Fair_Trade_ACT.pc[f
(last visited Mar. 18, 2011). It thus is unclear whether MOECOM will treat mergers that
would create combined marlket shares exceeding the thresholds for dominance set forth in
Article 19 of the AML as presumptively anticompetitive, -

128. See AML, art. 28. MOFCOM appears to take the view that whether the fact that “the positive
effect of the concentration on competition obviously outweighs the negative effect” must be
proven by the undertakings concerned but that the AMEAs may make exemption decisions
based on public interest grounds on its own initiative. See MOFCOM, ANTIMONOPOLY LAW
OF THE PEOPLE’S REFUBLIC OF CHINA: INTERPRETATIONS AND APPLICATIONS (Law Press
CHiNa 2007) (Hereinafter the MOFCOM Book on Interpretation of AML), at 249. However,
the NPC appears to take a different view, indicating that hoth must be praven by the under-
takings concerned. Sze NPC Book on Interpretation of AMTI,, supra note 22, at 186,

129. Guanyn Xiangguan Shichang Jieding De Zhinan [Guidelines on Definition of Relevant

Market by Anti-Monopoly Commission of the State Council (Guidelines on Definition of
Relevant Market)], arts. 3-6.
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Second, in the product market consisting of contact lens care products,
MOFCOM found that the parties would have a combined.China share of
only 20%. But Novartis had an existing exclusive distribution agreement with
a leading (30% share) competitor, which would have resulted in the com-
bined entity’s products also being distributed by that competitor. MOFCOM
decided this created a risk of anticompetitive coordination between the com-
petitor/distributor and Novartis/Alcon, and therefore required that Novartis
terminate that pre-existing exclusive distribution agreement. -

Conclusion. Although MOFCOM's public explanations for its decisions
have remained brief and leave- significant room for interpretation, they
already demonstrate a considerable evolution over the very short period of
time (less than two years between ‘nBev and Novartis). Moreover, viewing
the set of seven decisions as a whole shows, among other things, that:

+ substantial horizontal overlaps, especially those resulting in combined
market shares approaching 50 percent, are very likely to give rise to com-
petitive concerns, even if the increment js very small (e.g. Novartis);

» MOFCOM shows especial concern, consistent with Article 27 of the
AML, for effects on smaller competitors (e.g., Coca-Cola; Lucite; Pfizer)
and customers {Panasonic);

« MOFCOM closely examines existing or potential future barriers to
entry {Coca-Cola; Pfizer); supplier/customer lock-in (GM; Lucite); and
other constraints on ready demand substitution (Panasonic);

= MOFCOM may consider, but also is capable of dismissing, countervail-
ing arguments such as buyer power (Panasonic);

* the combination of well-known brands (and perhaps especially domes-
tic ones) may raise significant concerns (Coca-Cola);

» vertical concerns that traditionally have not been given much weight in
the United States andgven Europe may be more relevant to MOECOM,
even in the-absence of market power {e.g., GM); and

» substantial criticism or complaints;especially from domestic trade
associations, competitors, customers, or suppliers when directed toward
amerger or acquisition by major foreign companies-—are tikely to lead
to, at a minimum, increased scrutiny and delay and possibly significant
conditions on approval (Coca-Cola; GM; possibly others), 150

150. Caijing, Lessons to Learn from the Coca-Cola/Huiyuan Case, Mar. 30, 2009, available in
Chinese at hrtp:l/ﬁnance.si;la.com.cm'chanjing/sdbdf'20090330/l6086042876.shtm1 (last
visited Mar. 8, 2011); 21cbh, GM's Buyback of Delphi Going through Anti-Monopaoly
Review, Sept. 23, 2009, available in Chinese at hitp:/iwwwl.21cbh.com/HTML/2009-9-23/
HTML_UVV2RWP3AKAV html (last visited Mar. B, 2011}, On the positive side, however,
the experience with Chinese merger review to date appears to show that such complaints
are highly unlilely to derail a propesed transaction in its ertirety, and MOFCOM appears
receptive to creative remedies proposals. Indeed, only one out of one hundred forty
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DAY 8, WEDNESDAY, JULY 9, 2014

1. BOOK CHAPTERS

1. AML and Practice in China
(pgs. 90-91; 94-96; 106-110; 117-122)

2. EVIDENCE FROM FTC v. STAPLES CASE
(SEE DAY 7)



90 Chapter 3 Abuse of Dominarnce

While the competition Tules of most countries governing cartels and reviews
of mergers have scen substantial convergence, a certain degree of divergence
persists among the laws of many jurisdictions with regard to the unilateral
conduct of firms that have “market power,” or are “dominant.”* Substantial
differences remain with regard to which firhs should be considered domi-
nant, and thexrefore subject to more restrictive rutes of conduct, as well as
whether certain types of dominant firm conduct should be prohibited. Many
of these differences reflect differences in economic circumstances, cultural -
values, and légal traditions, and should not be expected to be abandoned for
the sake of convergence alone.® .

The Anti-Monopoly Law (AML)'s abuse of dominance provisions are
modeled primarily after Article 102 of the Treaty on the Functioning of the
European Union (TFEU),? with a market share-based set of presumptions of
dominance that appear to be based on German competition law, and includ-
ing the concept of collective dominance. This and other Janguage in the stat-
ute, discussed in this chapter, seem to indicate that China’s approach is likely
to be more consistent with the historical approach taken by the European
Commission and the EU courts, with greater government intervention in the
marlets, and an enforcement policy not focused solely on consumer welfare,
but also directed at preserving market structure and policing the “fairness” of
competitive conduct* Abuse of a dominant market position is one of the

1. See Russell W, Darntoft & Ronan Flanagan, Sympostum: The Rise of Transnational Networks:
The Development of International Networks in Antitrust, 43 InT'L Law 137, 148 (2009)
(“[Clonsensas about umilateral conduct . .. Jags behind within the interpational antitrust com-
munity."). The International Competition Network {ICN) Unilateral Conduct Working Group
has published a paper describing the fundamental concepts that most jurisdictions recognize
as appropriate components of assessment of abuses of a dominant position. See Dominance/
Substantial Market Power Analysis Pursuant to Unilateral Conduct Laws, available in English
at htt'p:wainternaﬁona.lcompetititmnetworic.orgluploadsllibrary/doc31'.7.pdf {last visited
Mar. 15, 2011). With regard to divergence in the Tesiiment of single firm conduct in a number
of sigificant jurisdictions, see A. Neil Campbell &I, Williara Rowley, The Internationalization
of Unilateral Conduct Laws—Conflict, Comity, Cooperation and/or Convergence?, 75 ANTI-
1rusT L. . 267 (2008). ’ ' -

2. See David S. Bvans, Why Different Jurisdictions Do Not (and Should Not) Adopt the Same Anti-
trust Rules, 10 Car. J. InT's. L. 161, 181-82 (2009); Diane P. Wood, The Impossible Dream: Real
Tuternational Antitrst, 1992 U. CHL LEGAL E 277 (1992).

3. Yin Zhou, China’s Anti-Monopoly Law; Insights from U.S. and EC Precedents on Abuse of Domi-
nance and IP Exemption Provisions, 32 FASTINGS INT'L & Comp L. REv. 711, 715 {2009).

4. Though the Furopean Union appeass now to be moving toward more of an effects-based,
consumer-welfare driven approach, it is unclear whether that development will influence
Chind's application of the provisions in the AME. that would appear to authorize a more inter-
ventionist approach. See Guidelines on the Commissions enforcement priorities in applying
Article [102 TFEU] to abusive exclusionary conduct by dominant undertakings ("Commis-
sion Guidelines on Article 102 TFEU"), Feh, 24, 2009,.2009 Q.J. (C 45/ 7), 4 6 {noting that “the
Commission s reatly mindful that what really matters is protecting an effective competitive
pracess and not simply protecting competitors. This may well mean that competitors who



Assessment of a Dominant Market Position

three ty'pes of conduct defined by Article 3 as monopohsnc conduct” to
which the AML is applicable.

An abuse of dominance violation requires both-that (i) a competitor
(or group of competitors) have a dominant position in a relevant market,
and (ii) that the dominant entity or entities have abused that dominant
position by engaging in conduct defined as abusive in the AML, or other
conduct recognized as abuswe by the Anti-Monopoly Enforcement Authority
{AMEA).

‘Both the State Administration for Industry and Commerce (SAIC) and
the National Development and Reform Commission (NDRC) have asserted
jurisdiction over enforcement of certain aspects of the abuse of dominance
provisions, the precise boundaries of these agencies’ jurisdictions being
unclear as of this writing.” Both the SAIC and NDRC have promulgated rules
providing additional guidance regarding the interpretation and enforcement
of the abuse of dominance provisions Abuses of dominance are subject
to substantial fines and orders to cease violations as well as civil liability.”
Parties found by one of the agencies to have violated the abuse of dominance
provisions may seek reconsideration of the decision by the agency or appeal
directly to a court by instituting an administrative lawsuit.®

I. Assessment of a Dominant Market Position

A. Market Definition

The traditional starting point of assessment of the “dominance” of any firm is
the proper definition of a relevant market over which a firm is alleged to be

deliver less to consumers in terms of price, choice, quality and innovation will leave the
market"). For a discussion of protection of consumer welfare under the China Anti-Moropoly
Law, see Xinzhu Zhang & Vanessa Yanhua Zhang, The Antinonopoly Law in China: Where Do
We Stand?, 3 CoMpETITION PoLicy INT'L 185 (2007).

5. See Chapter 7 of this book.
6. Guanyu Jinzhi Lanyong Shichang Zhipei Diwei De Youguan Guiding [SAIC Rules on the Pro-

hibition of Abuses of a Dominant Market Position] (SAIC Rules on the Prohibition of Abuses
of Dominance) (published by SAIC, January 6, 2011), available in Chinese at hitp//www.saic.
gov.cn/zwgkfzy‘fb?zjlfﬂd/201101,"t20110104_103267‘.html (last visited Feb.i, 2011) (PR.C.);
Fan Jiage Longduan Guiding [NBRC Anti-Price Monopely Rules (NDRC Anti-Price Monop-
oly Rules)] (published by NDRC, January 4, 2011), available in Chinese at http:/fwww.ndrc.
gov.en/zelb/zefbi/2010ling/t20110104_389393 htm (last visited Feb.1, 2011) (PR.C.).

. AML, art. 47,
. AML, art, 53,

oo =%
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94 Chapter 3 Abuse of Dominance

the competitive price, necessitating the ad hoc use of various approaches
depending on market circumstances and data available?!
'The AMC guidelines note the “significant importance” of the appropriate

. definition of a relevant market for key issues, including identification of com-

. petitors and potential competitors, determination of market shares and
degree of market concentration, determination of the market position of the .
entities involved, and the lawfulpess of firms’ competitive conduct, and
emphasize the definition of the relevant market is oftent the * starting point for

competition analysis.”?

B. Definition of Dominance

Under the AML, a dominant market position is defined as the ability to con-
trol the price or output of products or other trading conditions in the relevant
market or to block or affect the entry of other undertakings into the relevant
market.** This comports textually with the approach under U.S. antitrust
law, which defines the similar concept of monopoly power as “the power to
control prices or exclude competition.”® Textual similarity with statutory
provisions of other jurisdictions, however, is not necessarily determinative of

products in response to a small but significant increase in the price of cellophane. By failing
to recognize that a high own-elasticity may mean that a firm is exercising monopoly power,
the Court failed to understand that the price that was being charged was niot a competitive
price, but a monopoly price. See also the European Commission’s Notice on the Definition of
the Relevant Market for the Purposes of Community Competition Law, 5 15.

21. See R. O'DONGGHUE & A. | Papura, Tue Law anp ECONOMICS 0F ArricLe 82 BC
{Hart Publishing 2006) {hereinafter, O'DoN0GHUE & PADILLA) at 81-84 (asserting that there
is “no single best solution” to determining a competitive price and thereby aveiding the
cellophane fallacy, and recommending one or more of the following dpproaches, depending
on the extent to which prices appear to already exceed the competitive level, based on con-
sideration of qualitative criteria and experience in similar markets: (1} estimate the competi-
tive price before undertaking a critical loss analysis; (2) use a combination of qualitative and
quantitative evidence; (3) use other comparable markets as a crosscheck; (4) examine the
competitive reactions of the allegedly dominant firm; and (5) use the small but significant
non-transitory decrease in prices {SSNDP) test,),

22, AMC Market Definition Guidelines, art. 2.

23, AML, art. 17.
24. United States v EI du Pont de Nemours& Co., 351 U.S. 377, 391 (1959). Though the AML

was heavily influenced by EU law, the definition of market power appears to be modeled on
US, law, not EU law. Under EU law, the Enropean Court of Justice has defined a dominant
position, to be “a position of economic strength enjoyed by an undertaking which enables it
to prevent effective competition being maintained on the relevant market by giving it the
power to behave to an appreciable extent independently of its competitors, customers and
ultimately of consumers.” Case 27/76 United Brands v. Commission [1978] E.C.R. 207.



Assessment of a Dominant Market Position

& competition system'’s competition policy or the implementation of the
law.> -

The SAIC and NDRC Rules further explain that “other trading conditions”
refer to elements other than Price and output that may substantially affect
market transactions, including product quality, payment conditions, delivery
method, after-sale service of the product, transaction options and technical

ings into the relevant market” Iheans preventing or deferring other undertak-
ings’ entry into the relevant market within a reasonable time, or increasing?’
the market entry cost, thus making it difficult for a new entrant to compete

sible.” The AML’s reliance on an assessment of barriers to entry as an alter-
native to proof of control over prices or output generally adheres to the'

25. Eleanor M. Fox, Toward World Antitrust and Market Access, 91 AM. L INT'L L. 1, 16 {1997)
{(“[Djisparate antitrust treatment, where it occurs, normally results nat from different formu-
lations of the principles but from the different nreanings given to specific key words—partic-
ularly, ‘anticompetitive’ and ‘abuse'—and different methodalogies for defining markets and

wauld persist. The persistent differences tend to be based on matters of principle... ™),
26. SAIC Rules on the Prohibition of Abuses ofDominanEe.»a{pg'_i; NDRC Anti-Price Monopaly

Rules, art, 17.

95

27. Article 17 of the NDRC Rujes on Anti-Price Monopoly indicates that the barrier shauig: =

» "significantly” increase the costs of market entry.

28. Article 17 of the NDRC Rules o Anti-Price Monopoly uses the word “impossible” compared

to "difficult” in the SAIC Rules.
29. SAIC Rules on the Prohibition of Abuses of Dominance, art, 3, NDRC Anti-Price Monopaly

Rules, art, 17.

-30. See, e.g, Matsushira Elec. Indus, Co. v. Zenith Radio Corp., 475 .S, 574, 591, n.15 (1986)

entry into the market in response to an increase in the incumbent’s price); J. FauiL &
A. Nikeay, THe EC Law OF COMPETITION q 4.60 (2d ed. Oxford Universiry Press 2007)
(hereinafter, FayLL & Nixpav) (noting that the Eurapean courts have not provided a "clear
definition of the concept of barrier to entry” but <iting to decisions in which the courts have
based decisions about dominance on varigus types of entry barriers, including: legal and
administrative barriers, certain types of intellectual property rights, sunk costs of entry,
economies of scale, a lead in technelogy or research apd development, strength of the
dominant firm'’s brands, switching costs for customers, wide geographical presence of the
dominant firm, financial resources, and product range or differentiation).



' 96 Chapter 3 Abuse of Dominance

Though the statutory definition of a dominant market position does not
expressly address the question, the fact that buying products at “unfairly low
prices” is included within the AML list of potential abuses of dominance®
appears to indicate that the AML recognizes possible buyer dominance {for
example in the case of a monopsony) as well as seller dominance. Though the
concept of buyer dominance is recognized in U.S. 1aw,** monopsony power is
assessed on the basis of whether the buyer can reduce the purchase price by
reducing its purchases, lowering output, and thereby harming consumer wel-
fare.? In the European Union, it is also recognized that purchasers may abuse

their dominant position by extracting unfairly low prices.

C. Presumptions of Dominance Based on Market Shares

Under Article 19, dominance is presumed if: (1) one of the entities has > 1/2
market share; (2) two entities jointly have > 2/3 market share; (3) three
entities jointly have = 3/4 market share.”* This provision raised great concern

31. AML, art, 17(1).
32. See generally R. D. BLAIR & J. I. HARRISON, MONOPSONT: ANTITRUST LAW & ECONOMIGS

(1993); Steven C. Salop, Anticompetitive Overbuying by Power Buyets, 72 ANTITRUST L.], 669
(Princeton University Press 2005). Sez also Roundtable on Monopsony and Buyer Power,
OFECD, DAF/COME/WD 79 (2008) (U.S. Note), and cases cited therein, gvaflable af http:/
www.ftc.gov/be/international/docsimonopsony.pdf (last visited Mar. 15, 2011).

33. AREEDA & HOVENKAMB supranote 16, § 575, n. 1 (“While the monopolist maximizes profits
by equating marginal cost and marginal revenue, the monopsonist equates its own demand
curve o its marginal outlay. Marginal outlay is in fact marginal revenue turned upside
down—that is, as the firm buys less, the price it pays for each unit declinies. By contrast, if a
firm has no market power on the buying side, its purchases have no effect on the price”).

34, See Case C-258/83, Comité des indusiTies cinématographiques des Comupunautés eurcpée-
nnes (CICCE) v. Commission, [1985} E.C.R. 1105, TR

35, The provision appears to be based on Gierman competition law, although the German thresh-
alds are substantiaily lower albeit rarely utilized. See Wang Xiaoye, Highlights of China’s New
Anti-Monopoly Law, 75 Avtirrust L. 133, 138-39 (2008) (“The source of these presump-
tons can be traced to the German Act Against Restraints of Competition?”) {citations omit-
ted). Sez also Gesetz gegen Wettbewerbsbeschriinkungen (Act against Restraints of
Competition, ARC) (GWB) in the version of July £5, 2005 (Bundesgesetzblatt (Federal Law
Gazette) I 2005}, at 2114 (in the following referred to as BGBL), last amended by Article 8 of
the Act of Mar. 17, 2009 (BGBI. I 251, at 550), available on the Bundeskarteilamt website, in
English, athttp://wmv.burldeskarteliamt.delengljsch! download/pdffGWB/0911_GWB_7_
Novelle_E.pdf (last visited Mar. 15,2011) (“An undertaking is presumed to be dominant if it
has a market share of at least one-third. A number of undertakings will be presumed to be
[collectively] dorninant ifit: 1. consists of three or fewer undertakings reaching a combined
matket shate of 50 percent, or 2. consists of five or fewer undertakings reaching a combined
market share of two thirds, unless the undertakings demonstrate that conditions of competi-
tion may be expected to maintain substantial competition between them, or that the number
of undertakings has no parameunt market position in relation to the remaining competi-
tors™). Gf, the presumptions of dominance under the Republic of Korea Manopoly Regulation
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H. Conduct that May Constitute Abuses of a
Dominant Market Position

Article 17 of the AML provides a nonexhaustive kst of prohibited abuses of a
dominant market position. :

Most commentators believe, and recent court decisions seems to confirm,
that proof of an effect of elimination or restriction of competition, as set forth
in Article 6 AML,” will be required as an element of an abusé of a dominant
position, despite the fact that those elements are not expressly inclizded in the
specific descriptions of conduct that constitutes an abuse in Article 17,

In addition, unlike the monopoly agreement provisions, the abuse of
dominance provisions do not provide for exemptions for abuses that are
undertaken for specified beneficial purposes. However, some, but not all, of
the defined abuses require the absence of a legitimate or valid justification for
the conduct, so that certain kinds of otherwise abusive conduct may avoid
prohibition based on such justification. Those categories of abuse will appar-
ently, in essence, be assessed under a kind of rule of reason, in which the -
agency or cowrt may not condemn the conduct because it is shown to be
justified.”® The NDRC Anti~Price Monopoly Rules and the SAIC Rules on
the Prohibition of Abuses of Dominance provide further guidance on the
specific nature of conduct prohibited under each of these categories.

While the NDRC Anti-Price Monopoly Rules provide some potential valid
justifications for several of the listed types of abusive conduct, the SAIC Rules
on the Prohibition of Abuses of Dominance provide only a general descrip-
tion of what might constitute a valid justification. In particular, Article 8 of
the SAIC Rules provides that, when determining the existence of a valid jus-
tification, SAIC will consider (i) whether the activities are based on “normal
operations and for normal benefits of the undertaking,” and (ii) the effect of
the relevant activities on economic efficiency, public interest and economic

growth.

L

A. Unfairly High Prices and Unfairly Low Prices

Article-17(1) of the AML prohibits undertakings with a dominant market
position to sell products at unfairly high prices or to buy products at anfairly
low prices. This conduct is the only specific abuse for which the AML does

72. Article 6 AML specifically prohibits undertakings with a dominant market position from
abusing their dominant position “to eliminate or restrict competitior?’

73. See, e.g., Wu Zhenguo, Perspectives on the Chinese Anti-Monopaly Law, 75 ANTITRUST LJ.
(2008), at 85 ("The principle of ‘rule of reason’ analysis shall be adopied to determine if the
practices listed above are abuses of dominant market positions”).



Conduct that May Constitute Abuses of a Dominant Market Position

not expressly permit exculpation through a showing of a valid justification.
While the European Union and some other jurisdictions prohibit unfairly
high pricing™ as an “exploitative abuse,” enforcement of such provisions is
rare and almost always in the context of a separate abuse of dominance.”
According to established European case law, a price will be considered unfair
when it is excessive in relation to the economic value of the product.”® In
contrast, to impose liability upon a firm for unilaterally setting prices, and to
permit regulatory agencies to second-guess the fairness of such prices, runs
counter to a central tenet of U.S. competition policy—that it is the market
that determines the appropriate price.”” China, however, has a history of
regulating prices directly. As a conseqtience, it seems likely that the AMEAs
will consider price levels in making determinations of dominance.”

74. See TFEU, art. 102(a) (an abuse of a dominant position may consist of "directly or indirectly
imposing unfair purchase or seiling prices or other unfair trading conditions™); Act on
Prohibition of Private Monopolization and Maintenance of Fair Trade [Japans Anti-
Monopoly Act], Act No. 54 of Apr. 14, 1947, available in English af http:/fwwwjftc.gojp/
e-page/legislation/ama/amended_ama0%.pdf (last visited Mar. 16, 2010), art. 2(9) (defining
as an unfair trade practice “dealing at unjust prices”); European Commission, FieTe REPORT
oN CoMPETITION Poricy (Brussels and Luxembourg 1975), point 3 (“[M]easures to halt the
abuse of dominant positions cannot be converted into systematic monitoring of prices””) The
imposition of excessively low purchase prices by the dominant purchaser may also be con-
sidered as an abuse of a dominant position. See Case 298/83, Comité des industries ciné-
matographiques des Communautés européennes (CICCE) v. Commission [1985] E.C.R.
1105. Excessive prices, in the context of an essential facility, for example, may also be exclu-
sionary. See Napier Brown/British Sugar, 1988 Q.J. 284/41, [1990] 4 CM.L.R. 196.

75. See European Commission, XXIV Report on Competition Policy (1994), at point 207 (“The
Cormmission in its decision-making practice does not normally control or condemn the high
level of prices as such.”).

76. See, eg., Case 27/76, United Brands v. Commission, [1978] E.C.R. 207, § 250, See also
(’DONGGHUE & PADILLA, supra notg 21, at 642 (“[T]here is no objective method ¢o deter-
mine when a selling price is “fair” This applies a fortiori to determining a “fair” buying price,
Unless the dominant fiem s making a loss in the relevant output market—which can be
assessed under traditional principles of predatory pricing rules—economics does not allow
easy identification of when input prices are ‘too high'”).

77. See Michal 5. Gal, Monopoly Pricing as an Anfitrust Offense in the US. and the EC: Twa
Systems of Belief About Monopoly?, 49 ANTITRUST BULL. 343, 345 (2004) (“US. Jaw sets a
straightforward rule: monopaly pricing, as such, is not regulated. In contrast, under European
Community (EC) law excessive pricing is considered an abuse of dominance and is punish-
able by fine and subject to prohibitory order. These approaches fit the divide between the
regulation of exclusionary and exploitative conduct: whereas exclusionary conduct is an
offense against antitrust law on both sides of the Atlantic, exploitative conduct generally only
breaches EU law). N .

78. For example, the profitability of the undertaking will be taken: into account when evaluating

™ the financial status of the relevant undertaking for purpose of deminance. See article 10(3) of
the SAIC Rules on the Prohibition of Abuses of Dominance (the “financial conditions” under
article 18(3) of the AML to determine dominance inciude the relevant undertaking’s
capital scale, financia! position, profitability and financing capability).
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The AML itself provides no definition or guidance on how to assess
whether a price is “unfair,” apparently reflecting the lingering desire of the
Chinese government to retain the power to regulate pricing, even in nomi-
nally unregulated markets. The NDRC Anti~Price Monopoly Rules attempt
to clarify what may constitute “unfairly low or unfairly high” prices. However,
the terms used in the rules, such as “obviously higher,” do not really provide
more predictability about what price levels will be deemed. unfair by the
AMEAs, rendering compliance problematic. The specific factors for deter-
mining unfairness as provided by the NDRC Rules are as follows, and are to

be evaluated as a whole:

» 'The selling price is obviously higher, or the buying price is obviously
lower, than that charged or paid by other undertakings to sell or pur-
chase the same type of products;

* Raising the selling price or lowering the buying price by a percentage
above the normal level where costs are basically stable;

« 'The selling price of the product is increased with a percentage obvi-
ously larger than the increase of the cost, or the buying price is
decreased with a percentage obviously larger than the decrease of the
costs of the trading counterparty;

» Other relevant factors that need to be considered.”

These measures do not address what should be the fundamental concern
of competition policy—consumer welfare—and, in practice, are likely to
punish or deter competitive conduct that would benefit consumers (such as
competition by the dominant firm based on non-price factors such as
increased quality or features or decreased costs), thus harming rather than
serving the competitive process. In particular, they appear to make the rea-
sonableness or fairness of pricing by a dominant competitor dependent upon
both the pricing of other competitors and tppn the dominant competitor’s
costs, rather than whether the prices were obtained through competitive
setting in the marketplace and/or reflect legitmate differences in quality, cost,
or other factors. _

No rules or guidelines promulgated to date address how, if at all, the AML
prohibitions of “unfair” low prices, the imposition of “unreasonable trading
conditions,” and exclusive dealing may be invoked to prohibit price {(or
margin) squeezes. “Price squeezes” or “margin squeezes,” occur when a dom-
inant firm that operates at two levels of the marlket (the wholesale and retail
levels, for example) “squeezes” the profit margin of its retail rivals by raising
the wholesale prices to.retail competitors while selling at retail at prices that

79. NDRC Anti-Price Monopoly Rules, art. 11. See also Article 14 prohibiting “refusals to deal
in a disguised form by setting excessively high prices”, See Section ITLC. below.
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leave the retail rivals without an opportunity to make a profit. The U.S.
Supreme Court has rejected price squeezes as a basis for- Section 2 liability
except in the rare cases where a seller has a duty to deal with the disadvan-
taged rival.2 Guidance through rules or precedent would be useful to under-

stand how the AML will be applied to price squeezes.
B. Selling at Prices Below Cost (Predatory Pricing)
Article 17(2) of the AML provides that without valid justification, it is pré—

hibited for the undertakings with a dominant marlket position to sell products
at prices below cost®! The European Union and United States recognize

. predatory pricing as a possible abuse. The United States requires, as an addi-

tional element, proof of recoupment—i.e., that the predatory firm be able to

2 recoup the profits it has foregone during the predatory period by charging

supracompetitive prices after its rivals have been driven from the market or
marginalized. The Buropean Union does not require proof of recoupment.®
The AML seems to adumbrate an approach more consistent with EUf law,
under which there is no requirement that an ability to recoup be proven.*
The AML also does not adopt a specific measure of cost to be used to
determine whether pricing is predatory. Under EU law, prices are presumed
to be predatory when they are below average variable cost.™ The U.S. Supreme

80. Pacific Bell Tek Co. v. Linkline Communications, Inc., 555 US. 438 (2009). The theory has
been recognized under EU law, Case C-280/08, Deutsche Telekom v. Commission (not yet
reported) (confirming that a price squeeze is a standalore violation of Articte 102 TFEU).
See Serge Clerckx & L. De Muyter, Price Squeeze Abuse in the EU Telecommunications
Sector: A Reasonably or Equally Efficient Test?, GLoBaL CoMPETITION POLICY Release 1,at 1
(April 2009). e el

81. The Anti-Unfair Competition Law and the Price Law both prohibit selling below cost. See
discussion in Chapter 9 of this book. .

82. Cf Case C-333/94P Tetra Pak International SA v. Commission (Tetra Pak I1).[1996] E.C.R.
1-5951, § 44; Brooke Group v. Brown & Williamson Tobacco Corp., 509 U5, 209, 222-24
(1993}, )

83, See Prance Telecom S.A. v. Commission, Case C-202/07 P [2009] E.C.R. I-2369 (confirming
that under EU Jaw it is unnecessary to show that a dominant undertaking must have a rea-
sonable prospect of recouping its losses in order to prove an abuse of dominance through
predatory pricing). :

84. The Buropean Court of Justice ennnciated two tests of unlawful predatory pricing, based on
two alternative measures of cost. Where prices are below average variable cost, the conduct
is presumed to be predatory, und therefore abusive, because, according to the Court, the only
conceivable reason for a firmtto price at this level is to exclude one or more competitars from
the matket. Where prices are helow average total cost, but above average variable cost, they
will not be deemed predatory, except where evidence establishes that they are part of a spe-
cific plan to exclude competitors, thus requiring proof of intent, Case C-62/86, AKZO
Chemie BY v. Commission [1991] ECR 1-3359, para. 71, .
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Couwrt has required a cost-based analysis, but has not specified any specific
measure of cost, though average variable cost, as a proxy for reasonably antic-
ipated marginal costs, has been frequently invoked by lower courts.®
Article 12 of the NDRC Anti-Price Monopoly Rules provides a‘nonex-
haustive list of circumstances that may constitute a valid justification for

below-cost pricing, as follows:

"« Selling at a reduced price fresh or living goods, seasonal products,
products with coming expiry date or overstocked products;
« Selling at a reduced price for the repayment of debts, change of
business, or closing down;
« Sales promotion in order to disseminate new products;
» Other grounds that can justify the conduct;

These justifications generally describe short-term strategies intended to
avoid losses in unusual market conditions. Below-cost pricing for short peri-
ods is unlikely to drive competitors from the market, and also would be based

on nonexclusionary intent.

C. Refusals to Deal

Article 17(3) of the AML prohibits undertakings with a dominant market
position from refusing to deal with trading partners without valid justifica-
tion. The SAIC Rules on the Prohibition of Abuses of Dominance interpret
the notion of a refusal to deal to include (1) reducing current trade volume
with the counterparty; (2) deferring or terminating current trahsdctions with
the counterparty, {3) refusing to have any new transaction with the counter-
party, {4) imposing restrictive conditions which make it difficult for the
counterparty to continue its dealings with the said undertaking, (5) refusing
to allow the counterparty to use an essential facility under reasonable condi-
tions in the course of production and operations.® It therefore appears that
a dominant firm may have a duty to continue to deal with a counterparty
unless it can provide justification for the change in the trading relationship.

85. Brooke Group v. Brown & Williamson Tobacco Corp., 569 U.S. 209, 222-25 (1993} (requir-
ing a cost-based test); Stearns Airport Equipment Co. v. FMC Corp., 170 E3d 518, 532
{5th Cir. 1999} {holding that a price is not predatory unless it is below average variable cost).
"The use of reasonably anticipated marginal costs, and of average variable costs as a proxy
because marginal cost is difficult to measure, was proposed by Professors Areeda and Turner
ina 1975 article. The test is often referted to as the Areeda-Turner test. See Phillip Arveeda &
Donald . Turner, Predatory Pricing and Related Practices Under Section 2 of the Sherman Act,
88 Harv, L. Ruv. 697 (1575},

86. SAIC Rules on the Prohibition of Abuses of Dominance, art. 4.
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under equivalent conditions without a valid justification.” “Equivalent
conditions” refers to an equivalent or similar transaction in terms of volume,
transaction method, payment, and after-sales service, when purchasing prod-
ucts of the same or similar quality and grade. According to the jurisdiction

_allocation between NDRC and SAIC, price discrimination might fall under

the jurisdiction of NDRC and discrimination in other terms might fall
under the jurisdiction of SAIC. Therefore both agencies issued rules relating

to Article 17(8) of the AMI..
The NDRC rules limit the prohibition to discrimination between

trading counterparties that are in “equivalent conditions.” The Chinese term,
# 48[, is the same that is translated as “on an equal footing™ in Article

17(6) of the AML. .
Article 7 of the SAIC Rules on the Prohibition of Abuses of Dominance

explains that differential treatment may apply to the following conditions:

» offering different trade volumes, grades, qualities,
« offering different preferential conditions, such as different quantity-

based discounts,

» applying different terms of payment and method of delivery,

» applying different after-sales service conditions, such as different war-
ranty services and warranty period, different maintenance items and
maintenance period, different spare parts supply and technical

instructions.

G. Abuses of a Dominant Market Position Involving
Intellectual Praperty

Abuses of dominant position involving intellectual property (IP) rights are

discussed in Chapter 6 of this book. SR

Ii. Court Decisions

Article 50 of the AML provides that undertakings that violate the AML shall
bear civil liability, establishing a private right of action for civil litigation to
redress AML violations.!® As of this writing, only a handful of court decisions

109. For a detailed discussion of the courts to which AML cases have been assigned and the

structure and procedures of the Chinese court systern, see Chapter 8 of this book.

17
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in abuse of dominance cases have been announced, though there have been
reports of other cases that have been resolved through settlement 110

The first abuse of dominance case was filed on August 1, 2008, the day that
the AML came into force, by Mr. Li Fangping, a customer of China Netcom,
against China Netcom’s Beijing Branch {Netcom). The complaint, which was
transferred to the Beijing No. 2 Intermediate People’s Court, alleged that
Netcom had abused its allegedly dominant market position by discriminating
in terms of service against custorners who are not permanent Beijing resi-
dents. Specifically, the suit alleged that Netcom required that the plaintiff
either prepay his telephone service bills or provide Netcom with a guarantee,
and refused to provide the plaintiff with certain discounts and preferential
packages offered by Netcom to permanent residents of Beijing, Mr. 1 i alleged
that these disparate terms and conditions violated the prohibition, in
Article 17(6), against “without justifiable reasons, applying differential prices
and other transaction terms among their trading counterparts who are on an
equal footing, . . According to press reports, Netcom argued that the require-
ment of a guarantee or prepayment is not discriminatory but is intended to
avoid problems in collecting debt from nonresident customers, and that cys-
tomers who were permanent residents of Beijing but had poor payment his-
tories were also required to prepay. Netcom also argued that custormers who
Were not permanent residents were given the same treatment as residents if
they own real estate in Beijing. On December 24, 2009, the court held that the
plaintiff failed to prove that Netcom had a dominant market position, that
the payment plans were not substantially different, and that, based on its
claimed rationale of avoiding debt collection problems, Netcom had the right
'to restrict to certain customers the right to pay after telephone services were

- provided. : ‘ '

Another important early case was filed by Beijing Sursen Electronic

Technology Co (Sursen) against Shanda Interactive Entertainment and

aoim
ES

110. See, e.g., the Ching Mobile case, in which China Mobile Limijted (China Mobile) filed an
action against a China Mobile customer, whe in turn alleged that China Mobiie had abused
fts dominant position in the China cellular telephone service market by charging customers
monthly service fees in addition to usage fees and by charging subseribers different fees for
substantially similar services, The customer sought damages equal to his basic mobile fees
for the last year and an order requiring China Mobile to stop charging the plaintift monthly
service fees. The case was accepted by the Beijing Dongcheng District People’s Court, which
held a hearing on the matter and, shartly thereafter, transferred the case to the Beijing
No. 2 Intermediate People’s Court On Oct. 23, 2009, the customer and China Mobile settied
the dispute, agreeing that the customer’s phone service would be transferred to the service
without monthly service fees and that China Mobile would pay the plaintif RMB 1000,
called a “bonus” for helping China Mobile to imprave its service., The customer withdrew
his lawsuit from the Beijing No. 2 Court. See China Mobile Tovolved in Anti-Monopoly
Litigation for the First Time, htp:/fwwwtech.163.com, Apr. 3, 2009, availeble in Chinese at
http:/ ftech.163.com/09/0403/1 0/55VFPROI000915BE htm)] (last visited Mar. 16, 201 1).
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Shanghai Xuanting Entertainment Information Technology (collectively,

. Shanda; separately, Shanda and Xuanting). Sursen operates a wéb portal,
. hitp:/fwww.du8.com. The defendants co-manage http://www.gidian.com, a
. literature website. Sursen alleged that Shanda had abused its dominant posi-
- tion in the online literature market by encouraging two authors to desist from
- publishing, on Sursen’s website, a sequel to an earlier work by a different
- author, which used the same characters, plot, and setting as the earlier work
* that had been published on Shanda’s website. Sursen asserted that this con-
. duct constituted an abuse of a dominant market position in the online litera-
| ture market, seeking a court order requiring a public apology from Shanda, as
" well as compensation for its legal fees. '

. The Shanghai No. 1 Intermediate Peoplé’s Court dismissed the case on

 Oct. 23, 2009, and announced that the evidence adduced did not prove that

Shanda had a dominant position in the online literature market, and that
Shanda’s conduct was justified in protecting its IP rights. The court found
that the defendants, Shanda and Xuanting, did not have a dominant position
in the “online literature market.” 'The plaintiff had alleged a connection
between the defendants’ literature website and defendant Shanda’s online
game business, which allegedly had a dominant position. Specifically, the
coutt held that the plaintiff had not proven a relationship between the defen-
dants’ literature website and the Shanda online game business. In essence,
the court found that Sursen had failed to define a proper relevant marlket.
The court went on to find that, although Shanda’s website and third-party
websites stated that Shanda’s had more than 80 percent of the Chinese online
literature market, this evidence did not constitute proof of market share.
Instead, these statements were found to be made solely for the purpose
of promoting the websites. Thegourt also found that the plaintiff's own web-
site declared that it had the biggest electronic publications website, but, by
the same reasoning, that statement did not establish that the plaintiff had a
dominant position. In sum, the court concluded that Sursen had not proven
that the defendants had a dominant market position in a properly defined
relevant market. In addition to the failure to define a relevant market, the
court’s finding on a lack of proof of a dominant market position may have
been based on the absence of evidence that the defendants’ collective market
share was not proven to exceed the thresholds in Article 19, as the court did
not address any of the spec1ﬁc factors for determining cionunance under
Article 18.

As an alternative basis for the court’s decision, the court concluded that
the defendants’ conduct was justified to prevent the plaintiff from misleading
the public, as the similarjties between the pseudonym and story adopted
by the plaintiff and those of the defendants suggested that the unauthorized
sequel was written by the same authors, The court ruled that a precondition
for finding an abuse of dominance is the absence of a valid justification
for the conduct. Presumably, this finding is limited to those abuses, under

119
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Article 17, that require that the abuse be without justification.! Under the
facts of the case, the court held, it was reasonable for the deferidants to order
the writers to stop.

Another abuse of dominance court decision wasin a case filed by Tangshan
Renren Information Service Company (TRISC) against Baidu, Inc. (Baidu).}12
TRISC operates an online information platform that brokers deals hetween
pharmaceutical companies and distributors and companies. Baidu, Inc. oper-
atesthe leading Chinese online search engine, http://www.baidu.com. TRISC
filed suit in the Beijing No. 1 Intermediate People’s Court, alleging that Baidu -
had abused its dominant position in the Chinese search engine market by
artificially lowering Baidu search results for TRISC in order to coerce TRISC

to continue to purchase advertising through Baidw’s bid-ranking service.

Specifically, TRISC claimed that Baidu’s conduct sought to force TRISC to
deal exclusively with Baidu without any justification, in violation of Article
17(4). TRISC alleged that Baidu’s conduct had caused TRISC to lose online
traffic and consequently to lose substantial revenues. TRISC sought an injunc-
tion prohibiting Baidu from continuing this conduct, and for an award of
damages of approximately $163,000 in lost revenues. Baidu replied that its
downgrading of TRISC in search results was a legitimate action under its Hst-
ing policies, because TRISC had allegedly set up an online “bot” to automati-
cally post junk posts on various websites and sent out span messages (so-called
“junk links”) to artificially boost TRISC’s ranking in Baidu search results.
The court found that the relevant market for the determination of whether
Baidu had a dominant market position was the search engine market in
China. This is a notable decision, in that the court referred in its decision to
the AMC Guidelines on the Definition of Relevant Markets, indicating that
courts may take into consideration the various anti-monopoly guidelines,
rules, and regulations promulgated by the AMC or AMEAs, which may help
make AML court decisions mo# 2onsistent with those of the AMEAs. The
court relied primarily on consideration of demand substitutes in arriving at
its decision that the relevant market was the Chinese “search engine service
marlet.” Baidu argued that the search service provided by Baidu is a free,
nonprofit service and is therefore not covered by the AML and counld not

111, Tn this instance, the specifically defined abuse that would appear most relevant to Sursen’s
claims is “limiting relative irading parties to conduct deals exclusively with them or desig-
nated parties without any justification.” AML, art. 17(4). Some other specific abuses under
Article 17 do not require the absence of justification, such as sales at unfairly high or low
prices in violation of Article 17(1).

112. See The First Cese in Anti-Monopoly: Tangshan Renrens Claim against Baidu was
Dismissed, httpy//www.chinanews.com.cn, Dec. 19, 2008, available in Chinese at httpJ/
www.chinanews.com.cn/cj/cj-gncl/news/2009/12-19/2027117.shtm] (last visited Mar. 16,
2011). For a transcript of the hearing in the Baldu case, in Chinese, see http://www.china
court,org/zhibo/zhibo.phpfzhibo_id=1865 (last visited Mar. 16, 2011).
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constitate a relevant product market under the AML. The court rejected this
argument, reasoning that Baidu derived advertising and other revenues
through its search service, even though users may use the search function free
of charge. The court based its decision to limit the relevant geographic market
to China on its finding that service providers located in China are closer com-
petitors than are others, because of differences in culture, language, and habits

" of Chinese users.

After trial on the merits, the court rendered its substantive decisiof in
favor of Baidu. First, the court found that the evidence presented by TRISC
was insufficient to prove that Baidu was dominant in the relevant market. On
this issue, TRISC has submitted only a few statements {rom varicus media
sources regarding Baidu’s market share. The court found that these sources
did not provide a sufficiently scientific and objective basis for proving Baidu’s
dominant market share, as the sources did not include any explanation of the
methods used for calculating the market share. The court also found that
Baidu’s alleged conduct was justified because TRISC had admitted that it had
engaged in the practice of creating junk lists, and Baidu had posted its policy
prohibiting such lists on its website. The court accepted Baidu’s assertion that
it applied this policy to all websites, though Baidu offered no proof that it had
actually punished other sites that had created junk lists. The court found that
the policy was designed to ensure the accuracy and integrity of the search
results for the benefit of users, and thus concluded that, even assuming Baidu
had a dominant market position, its conduct was justified and therefore did
not violate Article 17(4). The court found that TRISC did not prove that its

reduction in advertising spending and Baidu's subsequent conduct caused.

the alleged decrease in visits to TRISC's website. The Baidu court also
appeared to require proof of anticompetitive effects, or “an injury on the
competition order,” as a prerequijsite to a finding of an abuse of dominance.
Article 17, which contains the statutorﬂy defined abuses of a dominant market
position, does not expxessly include any requirement of anticompetitive
effects. Article 6, however, in the AML General Provisions, provides a general
prohibition of abuses of a dominant market position that “eliminate or restrict
competition.” Though this language falls outside Chapter 3, which is devoted
to abuses of a dominant market position, it provides a basis on which other
courts, and possibly the AMEAs, may require proof of an adverse effect on
competition as a necessary element for any finding of an abuse of a dominant
market position. This decision appears to support the conclusion, discussed
above, that the effects on competition described in Article 6 should be con-
strued as being incorporated as a substantive element of abuses of a dominant
position described in Article 17.

The similarities of the courts’ handling of the Netcom, Shanda, and Baidu
decisions are striking. All three courts appeared to require a high level of
proof of dominance, rejecting summary arguments and third-party sources
that failed to provide an objective basis for their market share calculations.
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Both the Shanda and Baidu judgments reiterated that the AML does not pro-
hibit the possession of a dominant market position, standing alone, but only
conduct that constitutes an abuse of a dominant market position. In light of
the difficulty of obtaining reliable information on market shares in China,
requiring AML plaintiffs to carry such a high evidentiary burden on this
issue may prove a substantial impediment to future: plaintiffs’ succeeding in
many abuse of dominance cases. All three courts were also opeit to accepting

* defendants’ assertions of legitimate justifications for their allegedly anticom-

petitive conduct. The courts’ apparent acceptance of defendants’ justifica- -
tions at face value contrasts with the more rigorous proof on market share
demanded of plaintiffs.

Though the few decisions to date provide too little history for any defini-
tive conclusions, it appears that courts will require solid evidence on each
element of an abuse of dominance case, This may presage increased use of
economic and industry experts to provide evidence on such issues as effects
on competition, damages, market definition, and the existence, vel non, of a

dominant market position.
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Interview with Shang Ming, Director General of the
Anti-Monopoly Bureau Under the Ministry of Commerce
of the People’s Republic of China

Editors’ Note: This is the third interview with Director General Shang by The Antitrust Source.* We once again follow up with DG
Shang regarding the recent davelopments in China's merger review process and MOFCOM's plans for the future. We thank DG Shang
for sharing his views with us, and SUN Miao and other officials from MOFCOM for facilitating this interview.

This interview was conducted in writing for The Antitrust Source by Fei Deng and Yizhe Zhang on March 7, 2014,

THE ANTITRUST SOURCE: MOFCOM recently issued the Interim Rules of the Criteria for Simple
Cases of Concentrations of Undertakings." Compared to the review of the regular case, how
does the review of a simple concentration differ with respect to the review time, procedure, and
the information the parties are required to provide?

BIRECTOR GENERAL SHANG MING: On February 11, 2014, MOFCOM issued an announcement
regarding the implementation of Inferim Rules on the Criteria for Simpls Cases of Concentrations
of Undlertakings (Criteria Rules on Simple Cases). The Criteria Rules on Simple Cases lay out clear
guantitative and qualitative criteria under which a case will qualify as a simple case as well as
exceptional circumstances under which the criteria will not apply.? Right now, we are working on
the relevant procedural rules for such cases, including how to apply for simpie case status, the
materials to be provided, the review procedures and time frames, etc. We will issue these proce-
dural rules when appropriate.

* Interview with Shang Ming, Director General of the Anti-Monopoly Buteau Under the Minstry of Commerce of the People’s Republic of China,
ANTITRUST SOURCE, Feh. 2009, http./Avww.abanst.org/antitrust/at-seurce/19/02/F ahB9-Shanglatrvw2-261.ndf, Inferview with Shang Ming,
Director General of the Anti-Monopoly Bureau Unider the Minsiry of Commerce of the Peaple’s Republic of China, ANTITRUST SQUAGE, Feb,
2011, http:/Awww.americanbar.org/content/dam/aba/migrated 2011 _build/antitrust_law/fsb11_shangintrvw?_23f.authcheckdamn.pdf,

See htip:/ffldj. mofcom.gov.en/article/ztxx/201402/20140200487001.shtmi (in Chingse).

)

id.; seg also htip/twww jonasday.com/antitrust-alert--china-moves-towards-an-expedited-review-for-mergers-out-teaves-detaiis-unclear
02-24~2014/. The Rules specify the following criteria under which a concentration would be treated as a “simple” case: {1) a herizontal merg-
ar whare the combined share of all parties is less than 15% in each relevant market; (2} a vertical merger whera tha parties’ market shares
do not exceed 25% in either the upstream or downstream markst; (3} a conglomarate merger where the market share of each party in sach
market involved does not exceed 25%,; (4) a joint verture astablished outside of China that has no activities in China; or {5) an acquisition
of a fareign company that has no activities in China, The Rules provide that a case widl not be treated as “simple” if (1} the concentration
involves a joint venture previously confrolked by two or more parties that post-concentration will be contralled by ane of the parties and the
joint veniure competes with the centrolling party in the same ralevant market; (2) the relevant markets are difficult to define; or (3) MOF-
COM believes that the concantration may'resu!t in adverse effects 1o market entry, technology development, consumers, other undertak-
ings oz the national sconamy, The Rules also provida that MOFCOM will revoke the "simiple” case status if it fincls out that the notifying party
concealed material information or provided false or misleading information, f third parties provide evidence showing the existence of com-
petitive concerns, or if significant changes occur with respect to the concentration er in the relevant markets.
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ANTITRUST SOURGE: Recently, the information disclosed by MCFCOM’s conditional approval
announcements of concentrations has been more comprehensive and, as exemplified by the
announcement regarding the acquisition of Life Technologies by Therme Fisher Scientific, has
included the results of economic analysis. Doas this reftect that MOFCOM is utilizing more applied
gconomic analysis tools in its reviews?

DG SHANG MING: The importance of economic analysis in the review of concentrations has been
widely recognized. The application of economic theories and models not only provides the Bureau
with new tools to obtain evidence, but alse enhances the scientific credibitity of the review. MOF-
COM has always highly vaiued the application of economic theories and analytical methods and
has built a specialized economist team. MOFCOM will selectively apply economic analysis tools
in the review process based on the actual circumstances. For those significant and complicated
cases, MOFCOM may also engage outside economists to facilitate the analysis when necessary.

ANTITRUST SOURCE: The Provisions on the imposition of Reslrictive Conditions on Concentrations
of Undertakings (Draft for Public Comment) were published for comment in March 2013. When do
you expect to issue the final Provisions? Coutd you give us some insight on what factors MOFCOM
will take into account when making decisions to impose restrictive conditions and how these fac-
tors are considered? How does MOFCOM evaluate the efficiency defenses that the notifying par-
ties make?

DG SHANG MING: In March 2013, Provisions on the Imposition of Restrictive Condlitions on Con-
centrations of Undertakings (Provisions) were released on MOFCOM's website, soliciting public
comment. We reviewed and compiled a large number of opinions and suggestions provided by
the public during the process, and further revised the draft. Currently, the main body of the Pro-
visions has been finalized, and the Provisions are under MOFCOM's internal legislative procedurs.
We are aiming to issue the final Provisions within this year.

Regarding the factors considered and practices adopted when deciding whether to impose
restrictive conditions, MOFCOM will notify and explain to the notifying parties within a reasonable
pariod of time, should MCFCOM, during the review process, find any adverse impact the con-
centration may have on competition. Within the prescribed period of time, the notifying parties
then shall submit proposals on restrictive conditions that would be sufficient to eliminate the
adverse effect on competition. Of course, the parties are welcome to voluntarily submit propos-
als on restrictive conditions befors MOFCOM raises any concerns. If the notifying parties have
proposed resirictive conditions within the prescribed time pericd, MOFCOM will discuss them with
the parties, evaluate the effectiveness, feasibility and timeliness of the proposals, and inform the
parties of the evaluation results. If the parties have not proposed restrictive conditions, or if the
proposed restrictive conditions fail to sufficiently mitigate the adverse efiect on competition, then
MOFCOM will prohibit the transaction.

In considering relevant factors, MOFCOM focuses on whether the restrictive conditions to be
imposed can mitigate the adverse effect on competition. The factors considered may come from
various perspectives, including efficiency, whether a bankrupt company is involved, the balance
of the public interest, etc.

ANTITRUST SOURGCE: It would appear from the published decisicns that MOFCOM is more inclined
to impose behavioral remedies rather than structural remedies in horizontal merger cases. Do you
agree with this conclusion?
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DG SHANG MING: MOFCOM has no general preferences over the type of remedy, but rather we
datermine the type of remedy according to the specific nature of each case and the necessity of
addressing compstition issues. There are plenty of examples where the remedies imposed by
MOFCOM are purely structural, or a combination of structural and behavicral. In order to decide
the remedies to impose, the primary consideration is the specific circumstances of the case,
including the extent to which the transaction negatively impacts competition, the appropriateness
and the faasibility of the remedias, as well as the difficulty in monitoring the implementation of such
remedies. It is not appropriate to conclude that MOFCOM has a general preference for a partic-
ular type of remedy based only on a few individual cases. '

ANTITRUST SOUREE: One of the major disadvantages of behavioral remedies is that continuous
monitoring may reguire substantial human resources and costs. Given MOFCOM'’s limited staffing,
how can MOFCOM ensure effective monitoring of behavioral remedy implementations?

DG SHANG MING: Compared with structural measures, monitering of behavioral remedies is more
difficult and more resource-consuming for regulatory authorities. As for the monitoring of a hold-
separaie commitment, we require the parties to engage a monitoring trustee to be responsible for
monitoring the remedy implementation, On one hand, we require the monitoring trustee to fulfill
their duties and to do their job with due diligence. Cn the other hand, we may require the parties
to submit implementation reporis on a regular or ad hoc basis.

ANTITRUST SOURCE: In practice, how does MOFCOM supervise the trustee to ensure that it does
not abuse its mandate by expanding the scope of its duties?

DG SHANG MING: MOFCOM will require the notifying parties to propose several trustee candidates
and will evaluate them. An important consideration is whether the monitoring plan the trustee pro-
poses is clear and feasible. When the monitoring trustee is appointed, MOFCOM will further eval-
uate the monitoring plan and set clear boundaries on the rights and obligations of the appointed
monitoring trustee. The notifying parties must provide the monitoring trustee with all necessary
support. The notifying parties may report to MOFCOM if they disagree with the monitoring trustee’s
conduct.

ANTITRUST SOURCE: What new rules or guidelines does MOFCOM plan to promulgate in the near
future? Also, as indicated by some media outlets, the National People’s Congress (NPC) is con-
templating amending the Antimonopoly Law. What role will MOFCOM have in this process?

DG SHANG MING: In 2014, MOFCOM will fecus its work on issuing the abovementioned Frovisions
on the Imposition of Restrictive Conditions on Concentrations of Undertakings and guidance for
the notification of simple cases. In the meantime, based on experience gained over the past five
years, MOFCOM is considering amending the Notification Measures of the Conceniration of
Undertakings and the Review Measuras of the Concentration of Undertakings.

With regard to the amendment of tha Antimanopoly Law, the provisions of the Antimonopoly
Law are general in nature. Over the past five years of enforcement, MOFCOM has promulgated
a series of supplementary rules to make the law more enforceable. However, for some important
issues such as the definition of control, as an enforcement agency we have no power to interpret
them; they are subject to authoritative interpretation by the upper legislative bodies, Therefore, it
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is & primary task in the mid- and long-term to amend the Antimonopaly Law so as to provide a
clearer basis for its enforcement. MOFCOM will actively cooperate with the legislative bodies to
facilitate this process.

ANTITRUST SOURCE: MOFCOM has recently issued warnings and fines where merging parties
failed to notify a conecentration with MOFCOM. Could you offer some more details about these
cases and how MCFCOM learned about these suspected notification failures?

DG SHANG MING: The information of suspected unnotified cases mainly comes from two sources:
one is third-party whistle-biowing, and the other is clues MOFCOM discovers during its reviews
of other concentrations. '

With regard to suspected unnotified cases, during the investigation MOFCOM will take into
account the nature, extent, and duration of the failure to notify, as well as whether the concentra-
tion has or may have the effect of eliminating or restricting competition. Where, after investigation,
the concentration is verified to be a concentration that was not duly notified, MOFCOM may
impose a fine of up to RMB500,000 on the undertakings and can additionally require the investi-
gated parties to take measures to restore competition to the state that existed before the con-
centration. Depending on the specific circumstances, such measures may include terminating
implementation of the concentration, disposing the parties’ shares or assets within a specified time
timit, selling their businesses within a specified time limit, and other necessary measuras.

Up to now, MOFCOM has investigated and punished 11 unnotified cases, and the main penal-
ties imposed have been warnings and finss.

ANTITRUST SOURCE: Over the past five years, MOFCOM has made a number of efforts to increase
the transparency of its enforcement work, including the timely release of the announcements
regarding conditional approvals and prohibitions, as well as the guarterly release of (he gtatistics
for unconditional approvals, What other measures will MOFCOM take to further increase its
enforcement transparency? ‘

DG SHANG MING: MOFCOM has always paid great attention to the transparenby of its antimo-
nopoly enforcement. At the enforcemeant level, in addition to the disclosure of cases prohibited and
conditionally approved in accordance with the law, it can be observed that, over the past five
years, the content of the published decision has been transformed from simpie to comprehensive,
with an increasing ameunt of information provided over fime. Since October 2013, MOFCCOM has
started to disclose basic information on all unconditionally approved cases. These data are cur-
rently disclosed on a guarterly basis. At the legislative level, over the last five years, MOFCCM has
promulgated a series of supplementary rules to provide clear guidance to the notifying parties and
to increase the transparency of enforcement. In the future, MOFCOM will continue 1o issus rele-
vant rules and further steadily increase the transparency of enforcement.

ANTITRUST SOURGE: Looking back over the past five years since MOFCOM's formaticn, what have
you learned, what might you have dene differently, and what are your future goals for the Bureau?

DG SHANG MING: As a witness 1o the entire process from the drafting to the enforcement of the
Antimanopoly Law, | am delighted to see that MOFCOM has made positive progress on many
aspects since the promulgation of the Antimonopoly Law five years ago. Personally, | think our
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greatest achievement is that compaetition policy and the notion of cornpetition has stepped up from
unheard-of to frent-and-center in the everyday life of Chinese sosiety, and its important role in eco-
nomic development has been widely recognized. In some of the significant government docu-
ments recently released, terms such as "fair competition” and “antimonopoly” were repeatedly
mentioned, which is significant historical progress. Moreover, as individuals and as a team, we
who make competition policies and enforce the law have grown rapidly. In respect of antitrust
review of concentrations, China has become ong of the maost important jurisdictions in the world
in a short time. Specifically, over the past five years we have made positive progress in the fol-
lowing aspects:

{1} We have built a professional enforcement team. We have established a scientific work
process and trained a young and prafessional enforcement team through the adoption of internal
rules, training and building of talent and capabilities, and gradual improvement in the structure of
our internal arganization.

(2} We have gradually improved the legal system regarding merger review. In the past five
years, on average we issued two sels of supplementary rules per year and have established a
multilayer system of rules, consisting of, from top to bottom, State Council regulations, AMC
guidelines, MOFCOM ministerial rules, and guidance of the Antimonogoly Bureau of MOFCOM.

{3) We have duly carried out our enforcemant wark, From 2008 to the end of February 2014,
MOFCOM has completed the review of 775 concentrations, among which 753 cases were uncon-
ditionally approved, 21 were conditionally approved, and 1 was prohibitec. Through enforcement
Work. we have maintainad the effectiveness of markei competition and protected consumer welfare.

{4} We have promoted competition culture. MOFCOM has organized and carried out many
kinds of competition training activities to enhance the legat awareness of antimonopoly law among
various levels of government authorities, enterprises, and the general public, and has fostered the
formation of the Chinese competition cutture.

(5) We have engaged in full international cooperation. MOFCOM has established cooperation
mechanisms with the compstition enforcement agencies in major jurisdictions and has also estab-
lished good cooperative relationships with international erganizations such as OECD, APEC, and
UNCTAD.

Of course, we are fully aware that we only have several years of enforcement experience, and
there is still a lot to be further improved. The naw administration of the Chinese government has
offered a grand blueprint for China’s future reform. | believe that the Antimonopoly Law will play
an increasingly important role in China’s in-depth reform and the wider opaning-up. Specifically,
MOFCOM's future work priorities include:

(1} To continue issuing supplementary rules. MOFCOM will keep summarizing the accumusiat-
ed anforcement experience and will continue to promulgate supplementary rules to meet the
needs of enforcement.

(2) To enhance law enforcement. MOFCOM will summarize the experience accumulated in con-
centration reviews, further enhance the review quality and efficiency, more strictly investigate and
punish unnotified cases, and strengthen the awareness of the need for compliance in the whole
saciety through strict enforcement of the law. )

{3) To promoie a culture of competition. The enforcement of the Antimonopoly Law requires
support, understanding, and cooperation from all sectors of the society, and requires a good lagat
environment, where not only the enforcement agenciss are required to responsibly perform their
duties, but also undertakings are required to voluntarify akide by the law, MOFCOM will actively
promota a culture of competition through its enforcement, innovated training activities, etc.
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(4} To further deepen internaticnal cooperation. MOFCOM will continue to deepen the cooper-
ation with the antimonopoly authorities in other major jurisdictions, further enhance case cooper-
ation, and continue to contribute to maintaining the structure of market competition around the
world. @
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1. Cases
1. U.S. v. Microsoft

2. Tencent QQ v. Qihoo 360



_ Before: EDWARDS, Chier Judge, WILLIAMS, GINSBURG, SENTEIL
RANDOLPH, ROGERS ang TATEL, Circut Judges,

| Opinion for the Court filed PER CURIAM.

* & %

I1. MONOPGLIZATION
L

A Monopoly Power

While merely Possessing monopoly Power is not itself an antitrust viol
tion, it is a hecessary element of 4 monopolization charge. The Supreme Co 1
defines Monopoly power ag “the bower to control prices o exclude compet
tion.” Unifed States v. B.I. dy Pont de Nemouyrs & Co., 351 U.8. 377, 391, 7
S.Ct. 994, 100 I, B4, 1264 (1956), More precisely, a firm ig 5 monopelist
can profitably raise prices substantially ahove the tompetitive level. Wh
evidence indicates that a firm has in fact profitably done gq the existence
monopoly power is clear. See Rebel 0l Co. o, Atl. Richfielq Co., 51 F.3d 14
1434 (9th ,Cir.1995);,:<x'ee also FTC y, Indiang Fed’y of Dentz'sts, 476 US. 4
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460-61, 106 S.Ct. 2009, 99 L.Ed.2d 445 (1986) (using direct proof to ghow
market power in Sherman Act § 1 unreasonable restraint of trade action).
Because such direct proof is only rarely available, courts more typically

by entry barriers. “Entry barriers® are factors {such as certain regulatory
requirements) that prevent nhew rivals from timely responding to an inereage
in price above the competitive level,

The District Court considered these siructyral factors and concluded that
Microsoft possesses monopoly power in a relevant market. Defining the

that Microsoft has a greater than 95% share. It also found the company’s
market position protected by a substantial entry barrier.

Microsoft argues that the Distriet Court incorrectly’ defined the relevant
market. It also elaims that there iz ng barrier to entry in that market,
Alternatively, Microsoft argues that because the software industry is uniguely
dynamic, direct proof, rather than circumstantial evidence, more appropriate-
ly indicates whether it Possesses monopoly power. Rejecting each argument,
we .uphold the District Court's finding of monopoly power in itg entirety,

1. Market Structure

a. Market definition
. “Because the ability of consumers to turn to other suppliers restraing a
firm from raising prices ahove the competitive level,” Rothery Storage & Van
Co. v. Aslas Van Lines, Inc., 792 F.24 210, 218 (D.C.Cir.1986), the relevant
market must include a]l products “reasonably interchangeable by consumers
for the same purposes.” In this case, the District Court defined the market ag
“the licensing of all Intel-compatible PC operating systems worldwide,”
finding that there are “currently no products—and there are not likely to
be any in the near future—that n significant percentage of computer ugers
worldwide could substitute for [these operating systems] without incurring
substantial cogts.” Calling this market definition “far too narrow,”’ Microsoft
Argues that the District Court improperly excluded three types of products:
non-Intel compatible operating systems (primarily Apple’s Macintosh operat-
Ing system, Mae 0OS), operating systems for non-PC devices (such as hand-
held computers and portal websites), and “middleware” products, which are
not Operating systems at all.

We begin with Mac OS. Microsoft's argument that Mac OS should have
been included in the relevant market suffers from a flaw that infects many of
the fompany’s monopely power claims: the company fails to challenge the
District Court’s factual findings, or to argue that these findings do not
Support the court’s conclusions. The District Court found that consumers
Would not switch from Windows to Mac OS in response to a substantia] price

Cations, as well as because of the effort involved in learning the new system
and transferring files to its format. The court also found the Apple system less
Abpealing to consumers bhecause it costs considerably more arid supports fewer
&pplications, Microsoft responds only by saying: “the district court’s market
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definition is so narrow that it excludes Apple’s Mac OS, which has competad
with Windows for years, simply because the Mac OS runs on a different
micraprocessor.” This general, conclusory statement falls far short of what is
required to challenge findings as clearly erroneous. Microsofi neither points to
evidence contradicting the District Court’s findings nor alleges that support-
ing record evidence is insufficient. And since Microsoft does not argue that
even if we accept these findings, they do not support the District Court’s
conclusion, we have no basis for upsetting the court’s decision to exclude Mae
08 from the relevant market,

Microsoft’s challenge to the District Court’s exclusion of non-PC based
competitors, such as information appliances (handheld devices, etc.) and
portal websites that host serverbased software applications, suffers from the
same defect: the company fails to challenge the District Court’s key factual
findings. In particular, the District Court found that because information

'apph'ances fall far short of performing all of the functions of a PC, most
‘consumers will buy therm only as a supplement to their PCs. The District

Court also found that portal websites do not presently host enough applica-
tions to induce consumers to switch, nor are they likely to do so in the near
future. Again, because Microsoft does not argue that the District Court's
findings do not support its conclusion that information appliances and portal
websites are outside the relevant market, we adhere to that conclusion.

This brings us to Microsoft’s main challenge fo the District Court’s
market definition: the exclusion of middleware, * * *

Operating systems perform many functions, including allocating comput-

er memory and controlling peripherals such as printers and keyboards.

Operating systems also function as platforms for software applications. They
do this by “exposing”—i.e., making available to software developers—routines
or protocols that perform certain widely-used functions. These are known as
Application Programming Interfaces, or “APIs.” * * * Software developers
wishing to include [any] function in an application need not duplicate it in
their own code. Instead, they can “call”—i.e., use —the Windows API. Win-
dows contains thousands of APIs, controlling everything from data storage to
font display.

Every operating system has different APIs. Accordingly, a developer who
writes an application for one operating system and wishes to sell the applica-
tion to users of another must modify, or “port,” the application to the second
operating system. This process is both time-consuming and expensive,

“Middleware” refers to software products that expose their own APIs.
Because of this, a middleware product written for Windows could take over
some or all of Windows’s valuable platform functions—that is, developers
might begin to rely upon APIs exposed by the middleware for basic routines
rather than relying upon the API set included in Windows. If middleware
were written for multiple operating systems, its impact could be even greater.
The more developers could rely upon APIs exposed by such middleware, the
less expensive porting to different operating systems would be. Ultimately, if
developers could write applications relying exclusively on APIs exposed by
middleware, their applications would run on any operating system on which
the middleware was also present, Netscape Navigator and Java-both at i8sue
in this case—are middleware products written for multiple operating systems.




Microsoft argues that, because middleware could usurp the operating
gystem’s platform function and might eventually take over other operating
system functions (for instance, by controlling peripherals), the District Court
erred in excluding Navigator and Java from the relevant market. The District
Court found, however, that neither Navigator, Java, nor any other middle-
ware product could now, or would soon, expose enough APIs to serve as a
platform for popular applications, much less take over all operating system
functions. Again, Microsoft fails to challenge these findings, instead simply
asserting middleware’s “potential” as a competitor. The test of reasonable
interchangeability, however, required the District Court to consider only
substitutes that constrain pricing in the reasonably foreseeable future, and
only products that can enter the market in a relatively short time can perform
this function. Whatever middleware’s ultimate potential, the District Court
found that consumers could not now abandon their operating systems and
switch to middleware in response to a sustained price for Windows above the
competitive level. Nor is middleware likely to overtake the operating system
as the primary platform for software development any time in the near firture.

Alternatively, Microsoft argues that the District Court should not have
excluded middleware from the relevant market because the primary focus of
the plaintiffs’ § 2 charge is on Microsoft’s attempts to suppress middleware’s
threat to its operating system monopoly. According to Microsoft, it is “contra-
dictlory],” to define the relevant market to exclude the ‘““very competitive
threats that gave rise” to the action. The purported contradiction lies between

plaintiffs’ § 2 theory, under which Microsoft preserved its monopoly against ‘

middleware technologies that threatened to become viable substitutes for
Windows, and its theory of the relevant market, under which middleware is
not presently a viable substitute for Windows. Because middleware’s threat is
only nascent, however, no contradiction exists, Nothing in § 2 of the Sherman
Act limits its prohibition to actions taken against threats that are already
well-developed enough to serve as present substitutes. Because market defini-
tion is meant to identify products “reasonably interchangeable hy consum-
ers,” and because middleware is not now interchangeable with Windows, the

: Dlstrlct Court had good reason for excluding middleware from the relevant

market, D

b. Market power

Having thus properly defined the relevant market, the District Court
found that Windows accounts for a greater than 95% share. The court also
found that even if Mac OS were included, Microsoft’s share would exceed 80%.
Microsoft challenges neither finding, nor does it argue that such a market
share is not predominant.

Instead, Microsoft claims that even a predominant market share does not
by itself indicate monopoly power. Although the “existence of {monopoly]
Power ordinarily may be inferred from the predominant share of the market,”
Grinnell, 384 U.8. at 571, we agree with Microsoft that because of the
Dosszblhty of competition from new entrants, looking to current market share
alone can be “misleading.” In this case, however, the District Court was not
migled. Considering the possibility of new rivals, the court focused not only on
Microsoft’s present market share, but also on the structural barrier that
Protects the company’s future position. That barrier—uthe © applications barri-
e .




er to entry’’—stems from two characteristics of the software market: (1} most
consumers prefer operating systems for which a large number of applications
have already been writien; and (2) most developers prefer to write for
operating systems that already have a substantial consumer base. This
“chicken-and-egg” situation ensures that applications will continue to be
written for the already dominant Windows, which in turn ensures that
cansumers will continue to prefer it over other operating systeins.

Challenging the existence of the applications barrier to entry, Microsoft
observes that software developers do write applications for other operating
systems, pointing out that at its peak IBM’s OS/2 supported approximately
2,500 applications. This misses the point. That some developers write applica-
‘tions for other operating systems is not at all inconsistent with the finding
that the applications barrier to entry discourages many from writing for these
less popular platforms. Indeed, the District Court found that IBM’s difficulty
in attracting a larger number of software developers to write for its platform
seriously impeded O5/2’s success.

Microsoft does not dispute that Windows supports many more applica-
tions than any other operating system. It argues instead that “[i]t defies
common sense’” to suggest that an operating system must support as many
applications as Windows does (more than 70,000, according to the District
Court) to be competitive. Consumers, Microsoft points out, can only use a very
small percentage of these applications. As the Districi Court explained, .
however, the applications barrier to entry gives consumers reason to prefer
the dominant operating system even if they have no need to use all applica-

tions written for it:
The consumer wants an operating system that runs not only types of
applications that he knows he will want to use, but also those types
in which he might develop an interest later. Also, the consumer
knows that if he chooses an operating system with enough demand to
support multiple applications in each product category, he will be less
likely to find himself straitened later by having to use an application
whose features disappoint him. Finally, the average user knows that,
generally speaking, applications improve through successive versions.
He thus wants an operating system for which successive generations
of his favorite applications will be released—promptly at that. The
fact that a vastly larger number of applications are written for
Windows than for other PC operating systems attracts consumers to
Windows, because it reassures them that their interests will be met
as long as they use Microsoft’s product.

Findings of Fact 137. Thus, despite the ltmited success of its rivals, Microsoft

benefits from the applications barrier to entry.
kok g

Microsoft next argues that the applications barrier to entry is not an
entry barrier at all, but a reflection of Windows’ popularity. It is certainly
true that Windows may have gained its initial dominance in the operating
system market competitively—through superior foresight or guality. But this
case is not about Microseft’s initial acquisition of monopoly power. If is about
Microsoft's efforls Lo maintain this position through means other than compe-* "




tition on the merits. Because the applications barrier to entry protects a
dominant operating system irrespective of quality, it gives Microsoft power to
{ stave off even superior new rivals. The barrier is thus a characteristic of the
'perating system market, not of Microsoft’s popularity, or, as asserted by a
‘Microsoft witness, the company’s efficiency. See Dlrect Testlmony of Richard

‘Schmalensee 1. 115

Finally, Microsoft argues that the District Court should not have consid-
ered the applications barrier to entry because it reflects not a cost borne
disproportionately by new entrants, but one borne by all participants in the
operating system market. According to Microsoft, it had to make major
investments to convince software developers to write for its new operating
system, and it continues to “evangelize” the Windows platform today. Wheth-
er costs borne by all market participants should be considered entry harriers
is the subject of much debate. We need not resolve this issue, however, for
gven under the more narrow definition it is clear that there are barriers. -
‘When Microsoft entered the operating system market with MS-DOS and the
first version of Windows, it did not confront a dominant rival operating
system with as massive an installed base and as vast an existing array of
applications as the Windows operating systems have since enjoyed. Moreover,
‘when Microsoft introduced Windows 95 and 98, it was able to bypass the
‘applications barrier to entry that protected the incumbent Windows by
.including APIs from the earlier version in the new operating systems. This
‘made porting existing Windows applications to the new version of Windows
‘much less costly than porting them to the operating systems of other entrants
“who could not freely include APIs from the inecumbent Windows with their
2. Direct Proof

Having sustained the District Court’s conclusion that circumstantial
sevidence proves that Microsoft possesses monopoly power, we turn to Micro-
'{'suft’s alternative argument that it does not behave like a monopolist. Claim-
-mg that ﬂﬁmmpetltmn is uniquely “dynamic,” the company suggests a
-new rule: that monopoly power in the software industry should be proven
directly, that is, by examining a company’s actual behavior to determine if it
‘reveals the existence of monopoly power. According to Microsoft, not only
.does no such proof of its power exist, but record evidence demonstrates the
.absence of monopoly power. The company elaims that it invests heavily in
.Fresearch and development and charges a low price for Windows (a small
percentage of the price of an Intel compatible PC system and less than the

f; prlce of its rivals).

‘ Mierosoft’s argument fails because, even assuming that the software
“Market is uniquely dynamic in the long term, the District Court correctly
&pphed the structural approach to determine if the company faces competition
In the short term. Structural market power analyses are meant to determine
Whether potential substitutes constrain a firm’s ability to raise prices above
the competitive level; only threats that are likely to materialize in the
Trelatively near future perform this funection to any significant degree. The
District Court expressly considered and rejected Microsoft’s claims that inno-
vations such as handheld devices and portal websites would soon expand the
; TEIevant market beyond Intel-compatible PC operating systems. Because the




company does not challenge these findings, we have no reason to believe that
prompt substitutes are available, The structural approach, as applied by the
District Court, is thus capable of fulfilling its purpose even in a changing
market. Microsoft cites no case, nor are we aware of one, requiring direct
evidence to show monopoly power in any market. We decline to adopt such a

rule now.

Even if we were to require direct proof, moreover, Microsoft’s behavioy
may well be sufficient to show the existence of monopoly power. Certainly,
none of the conduct Microsoft points to—its Investment in R & D and the
relatively low price of Windows—is inconsistent with the possession of such
power. The R & D .expenditures Microsoft points to are not simply - for
Windows, but for its entire company, which most likely does not possess a -
monopoly for all of its products. Moreover, because innovation can increase an
already dominant market share and further delay the emergence of competi-
tion, even monopolists have reason to invest in R&D. Microsoft’s pricing
behavior is similarly equivocal. The company claims only that it never charged
the short-term profit-magimizing price for Windows, Faced with conflicting
expert testimony, the District Court found that it could not accurately
determine what this price would be, In any event, the court found, a price
lower than the short-term profit-maximizing price is not inconsistent with
possession or improper use of monopoly power. Microsoft never claims that it
did not charge the long-term monopoly price. Microsoft does argue that the
price of Windows is a fraction of the price of an Intel-compatible PC system
and lower than that of rival operating systems, but these facts are not
inconsistent with the District Court’s finding that Microsoft has monopoly
power. See Findings of Fact 936 (“Intel-compatible PC operating systems
other than Windows [would not] attract( ] significant demand ... even if
Microsoft: held its prices substantially above the competitive level ),

More telling, the District Court found that some aspects of Microsoft's
behavior are difficult to explain unless Windows is a monopoly product. For
instance, according to the District Court, the_corpany_set the price of
Windows without considering rivals’ prices, sométhing a firm without "
monopoly would have been unable to do. The District Court also found that
Microsofi’s pattern of exclusionary conduct could only be rational “if the firm
knew that it possessed monopoly power.” Tt is to that conduct that we now

turn.

B.  Anticompetitive Condyct

ok

* * * [Alfter concluding that Microsoft had monepoly power, the District
Court held that Microsoft had violated § 2 by engaging in a variety of :
exclusionary acts to maintain its monopoly by preventing the effoctive distri-
bution and use of products that might threaten that monopoly. Specifically, b
the District Court held Microsoft liable for- (1) the way in which it integrated .’
IE [“Internet Explorer” Internet browser, Eds.] into Windows; (2) its various =
dealings with Original Equipment Manufacturers (“OEMs"), Internet Access
Providers (“IAPs"), Internet Content Providers (“"ICPs"), Independent Soft-
ware Vendors (“1SVs”), and Apple Computer; (3) its efforts to contain and b0




gubvert Java technologies; and (4) its course of conduct as a whole. Upon
appeal, Microsoft argues that it did not engage in any exclusionary conduet.

Whether any particular act of a monopolist is exclusionary, rather than

merely a form of vigorous competition, can be difficult to discern: the means
of illicit exclusion, like the means of legitimate competition, are myriad. The
challenge for an antitrust court lies in stating a general rule for distinguishing
bE_E:xijeén exclusionary acts, which reduce social welfare, and competitive acts,
which incréase it .
" From a century of case law on monopolization under § 2, however,
several principles do emerge. First, to be condemned as exclusionary, a
monopolist’s act must have an “anticompetitive effect.”” That is, it must harm
the competitive process and thereby harm consumers. In contrast, harm to
ore or more competitors will not suffice, * * *

Second, the plaintiff, on whom the burden of proof of course rests, must
demonstrate that the monopolist’s conduct indeed has the requisite anticom-
petitive effect. In a case brought by a private plaintiff, the plaintiff must show
that its injury is “of ‘the type that the statute was intended to fore-
stall,’ " Brunswick Corp. v. Pueblo Bowl-0-Mat, Inc., 429 U.S. 477, 487-88, 97
5.Ct. 690, 50 L.Ed.2d 701 (1977); no less in a case brought by the Govern-
ment, it must demonstrate that the monopolist’s conduct harmed competition,

not just a competitor.

Third, if a plaintiff successfully establishes a prima facie case under § 2
by demonstrating anticompetitive effect, then the monopolist may proffer a
“procompetitive justification’” for its conduct. If the monopolist asserts a
procompetitive justification—a nonpretextual claim that its conduct is indeed
a form of competition on the meriis because it involves, for example, greater
efficiency or enhanced consumer appeal-—then the burden shifts back to the

plaintiff to rebut that claim.

Fourth, if the monopolist’s procompetitive justification stands unrebut-
ted, then the plaintiff must demonstrate that the anticompetitive harm of the
conduct outweighs the procompetitive benefit. In cases arising under § 1 of
the Sherman Act, the courts routinely apply a similar balancing approach
under the rubric of the “rule of reason.” * * *

Finally, in considerifiz whether the monopolist’s conduct on balance
harms competition and is therefore condemned as exclusionary for purposes of
§ 2, our focus is upon the éffect of that conduct, not upon the intent hehind
1t. Evidence of the intent behind the conduct of a monopolist is relevant only
to the extent it helps us understand the likely effect of the monopolist’s
conduct,

With these principles in mind, we now consider Microsoft’s objections to
the District Court’s holding that Microsoft violated § 2 of the Sherman Act in
a variety of ways. .

1. Licenses Issued to Original Equipment Manufocturers

The District Court condemned a number of provisions in Microsoft’s
8greements licensing Windows to OEMs, because it found that Microsoft’s
Imposition of those provisions (like many of Microsoft’s other actions at issue
In this case) serves to reduce usage share of Netscape’s browser and, hence,
Protect Microsoft’s operating system monopoly. The reason market share in

Sy



the browser market affects market power in the operating system market is.
complex, and warrants some explanation.
Browser usage share is important because * * * a browser (or any .

middleware product, for that matter) must have a critical mass of users in
order to attract software developers to write applications relying upon the

APIs [“Application Programming Interfaces,” Eds.] it exposes, and away from .

the APIs exposed by Windows, Applications written to a particolar browser’s -
APIs, however, would run on any computer with that browser, regardless of
the underlying operating system. If ‘4. consumer could have access to the -
applications he desired--regardless of the operating system he uses—simply
by mstalling a particular browser on his computer, then he would no longer
feel compelled to select Windows in order to have access to those applications;-
he could select an operating system other than Windows based solely upon its.
quality and price. In other words, the market for operating systems would be

competitive.

Therefore, Microsoft’s efforts to gain market share in one market (brow-
sers) served to meet the threat to Microsoft’s monopoly in another market
{operating systems) by keeping rival browsers from gaining the critical mass |
of users necessary to attract developer attention away from Windows as the
platform for software development. * * *

In evaluating the restrictions in Microsoft’s agreements lcensing Win-
dows to OEMs, we first consider whether plaintiffs have made out a prima
facie case by demonstrating that the restrictions have an anticompetitive
effect. Tn the next subsection, we conclude that plaintiffs have met this
burden as to all the restrictions. We then consider Microsoft’s proffered
justifications for the restrictions and, for the most part, hold those justifica-

tions insufficient.
a. Anticompetitive effect of the license restrictions

The restrictions Microsoft places upon Original Equipment Manufactur-
ers are of particular importance in determining browser usage share because
- having an OEM pre-install a browser on a computer is one of the two most
cost-effective methods by far of distributing browsing software. The District
Court found that the restrictions Microsoft imposed in licensing Windows to
OEMs prevented many OEMs from distributing browsers other than IE. In
particular, the District Court condemned the license provisions prohibiting
the OEMs from: (1) removing any desktop icons, folders, or “Start” menu
entries; (2) altering the initial boot sequence; and (3) otherwise altering the
appearance of the Windows desktop.

The District Court concluded that the first license restriction—the prolu
bition upon the removal of desktop icons, folders, and Start menu entries—
thwarts the distribution of a rival browser by preventing OEMs from remov-
ing visible means of user access to IE. The OEMs cannot practically install &
second browser in addition to IE, the court found, in part because ‘‘[plre-
installing more than one product in a given category ... can significantly
increase an OEM’s support costs, for the redundancy can lead to confusion.

among novice users,” * * *
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“on the computer. Prior to the impost

Microsoft denies the “consumer confusion’ story; it observes that some
OEMs do install multiple browsers and that executives from two OEMs that
do so denied any knowledge of consumers being confused by multiple icons.

Other testimony, however, supports the District Court’s finding that fear
of such confusion deters many OEMs from pre-installing multiple browsers.
Most telling, in presentations to OEMSs, Microsoft itself represented that
having only one icon in a particular category would be “less confusing for
endusers.” Accordingly, we reject Microsoft’s argument that we should vacate
the District Court’s Finding of Fact 159 as it relates to consumer confusion.

As noted above, the OEM channel is one of the twe primary channels for
distribution of browsers. By preventing OEMs from removing visible means of
user access to IE, the license restriction prevents many OEMs from pre-
installing a rival browser and, therefore, protects Microsoft's monopoly from
the competition that middleware might otherwise present. Therefore, we
conclude that the license restriction at issue is anticompetitive. * * *

The second license provision at issue prohibits OEMs from modifying the
initial boot sequence—the process that occurs the first time a consumer turns
ition of that restriction, ‘among the
programs that many OEMs inserted into the boot sequence were Internet
sign-up procedures that encouraged users to choose from a list of JAPs
assembled by the OEM.” Findings of Fact 1210. Microsoft’s prohibition on
any alteration of the boot sequence thus prevents OEMs from using that
process to promote the services of [APs, many of which—at least at the time
Microsoft imposed the restriction—used Navigator rather than 1E in their
internet access software. Microsoft does not deny that the prohibition on
modifying the boot sequence has the effect of decreasing competition against
IE by preventing OEMs from promoting rivals’ browsers. Because this prohi-
bhition has a substantial effect in protecting Microsoft’s market power, and
does so through a means other than competition on the merits, it is anticom-
petitive, * ¥ *

‘Finally, Microsoft imposes several additional provisions that, like the
prohibition on removal of icons, prevent OEMs from making various altera-
tions to the desktop: Microsoft prohibits OEMs from causing any user
interface other than the Windows desktop to laurich automatically, from
adding icons or folders different in size or shape from those supplied by
Microsoft, and from using the ““Active Desktop” feature to promote third-
party brands. These restrictions impose significant costs upon the OEMs;
prior to Microsoft’s prohibiting the practice, many OEMs would change the
appearance of the desktop in ways they found beneficial.

The dissatizfaction of the OEM customers does not, of eourse, mean the
vestrictions are anticompetitive. The anticompetitive effect of the license
restrictions is, as Microsoft itself recognizes, that OEMs are not able to
promote rival browsers, which keeps developers focused upon the APIs in
Windows. This kind of promotion is not a zero-sum game, but for the
restrictions in their licenses to use Windows, OEMs could promote multiple
I_APS and browsers. By preventing the OEMs from doing so, this type of
license restriction, like the first two restrictions, is anticompetitive: Microsoft
reduced rival browsers’ usage share not by improving its own product but,



rather, by preventing OEMs from taking actions that could increase rivalg’
share of usage. :
b. Microsoft’s justifications for the license restrictions

Microsoft argues that the license restrictions are legally justified because,
in imposing them, Microsoft is simply “‘exercising its rights as the holder of
valid copyrights.” Microsoft also argues. that the licenses “do not unduly
restrict the opportunities of Netscape to distribute Navigator in any event.”

Microsoft’s primary copyright argnment borders upon the frivolous. The
company claims an absolute and unfettered right to use its intellectual
property as it wishes * * *. That is no more correct than the proposition that
use of one’s personal property, such as a baseball bat, cannot give rise to tert
liability. As the Federal Circuit succinctly stated: “Intellectual property rights
do not confer a privilege to violate the antitrust laws.” In re Indep. Seru.
Orgs. Antitrust Litig., 203 F.3d 1322, 1325 (Fed. Cir. 2000).

Although Microsoft never overtly retreats from its bold and incorrect
position on the law, it also makes two arguments to the effect that it is not
exercising its copyright in an unreasonable manner, despite the anticompeti-
tive consequences of the license restrictions discussed above. In the first
variation upon its unqualified copyright defense, Microsoft cites two cases
indicating that a copyright holder may limit a licensee’s ability to engage in
significant and deleterious alterations of a copyrighted work. The relevance of
those two cases for the present one is limited, however, both because those
cases involved substantial alterations of a copyrighted work, and because in
neither case was there any claim that the copyright holder was, in asserting
its rights, violating the antitrust laws.

The only license restriction Microsoft seriously defends as necessary to
prevent a “‘substantial alteration” of its copyrighted work is the prohibition
on OEMs automatically launching a substitute user interface upon completion
of the boot process. We agree that a shell that automatically prevents the
Windows desktop from ever being seen by the user is a drastic alteration of
Microsoft’s copyrighted work, and outweighs the marginal anticompetitive
effect of prohibiting the OEMs from substituting a different interface auto-
matically upon completion of the initial boot process, We therefore hold that
this particular restriction is not an exclusionary practice that’ violates § 2 of

the Sherman Act.

In a second variation upon its copyright defense, Microsoft argues that
the license restrictions merely prevent OEMs from taking actions that would
reduce substantially the value of Microsoft’s copyrighted work: that is, Micro-
soft claims each license restriction in question is necessary to prevent OEMs
from so altering Windows as to undermine “the principal value of Windows as
a stable and consistent platform that supports a broad range of applications
and that is familiar to users.” Microsoft, however, never substantiates this
claim, and, because an OEM’s altering the appearance of the desktop or
promoting programs in the boot sequence does not affect the code already in
the product, the practice does not self-evidently affect either the “gtability” or
the “‘consistency’’ of the platform. * * * Therefore, we conclude Microsoft has
not shown that the OEMs’ liberality reduces the value of Windows except in
the sense that their promotion of rival browsers undermines Microsoft’s



-,

monopoly—and that is not a permissible justification for the license restric-

tions.

Apart from copyright, Microsoft raises one other defense of the OEM
license agreements: It arpues that, despite the restrictions in the OEM
license, Netscape is not completely blocked from distributing its product. That
claim is insufficient to shield Microsoft from liability for those restrictions
because, although Microsoft did not bar Its rivals from all means of distriby-
tion, it did bar them from the cost-efficient ones. '

k oF ok

2. Integration of IE and Windows

ok

Technologically binding IE to Windows, the District Court found, both
prevented OEMs from pre-installing other browsers and deterred COnsumers
from using them. In particular, having the TE software code as an irremovable
part of Windows meant that pre-installing a second browser would “increase
an OEM’s product testing costs,” because an OEM must test and train itg
support stafl to answer calls related to every software product preinstalled on
the machine; moreover, pre-installing a browser in addition to IR would to
many OEMSs be “a questionable use of the scarce and valuable space on a PC’s

hard drive.”

* ¥ * [The District Court] findings of fact in support of that conclusion

‘center upon three specific actions Microsoft took to weld TE to Windows:

excluding IE from the “Add/Remove Programs” utility; designing Windows so
as in certain circumstances to override the user’s choice of a default browser
other than IE; and commingling code related to browsing and other code in
the same files, 50 that any attempt to delete the files contaning [E would, at

the same time, cripple the operating system.
a. Anticompetitive effect of integration
As a general rule, courts are properly very skeptical about claims that

. Competition has been harmed by a dominant firm'’s product design changes. In

4 competitive market, - firms routinely innovate in the kope of appealing to
Consumers, sometimes in the process making their products incompatible with
those of rivals; the imposition of Kability when a monopolist does the same
thing wilt inevitably deter a certain amount of innovation. This is all the more
true in a market, such as this one, in which the product itself is rapidly
changing, Judicial deference to product innovation, however, does not mean
that a monopolist’s product design decisions are per se lawful.

The Distriet Court first condemned as anticompetitive Microsoft’s deci-
sion to exclude TE from the “Add/Remove Programs” utility in Windows 98.
Microsoft had included IE in the Add/Remove Programs utility in Windows
95, but when it modified Windows 95 to produce Windows 98, it took IE out of
the Add/Remove Programs utility. This change reduces the usage share of
rival browsers not by making Microsoft’s own browser more attractive to
“Onsumers but, rather, by discouraging OEMs from distributing rival prod-
ucts. Because Microsoft’s conduct, through something other than competition
On the merits, has the effect of significantly reducing usage of rivals’ products
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and hence protecting its own operating system monopoly, it is anticompetitive
gk ook

Second, the District Court found that Microsoft designed Windows 98 “gq
that using Navigator on Wiridows 98 would have unpleasant consequences for
users” hy, in some circumstances, overriding the user’s choice of a browser
other than IE as his or her default browser. Plaintiffs argue that this override
harms the competitive process by deterring consumers from using a browser
other than IE even though they might prefer to do 50, thereby reducing rival
browsers’ usage share and, hence, the ability of rival browsers to draw
developer attention away from the APIs exposed by Windows. Microsoft doeg”
not deny, of course, that overriding the user’s preference prevents some
people from using other browsers. Because the override reduces rivalg’ usage
share and protects Microsoft’s monopoly, it too is anticompetitive.

Finaily, the District Court condemned Microsoft’s decision to bind IE tp .
Windows 98 “by placing code specific to Web browsing in the same fileg ag
code that provided operating system functions.” Putting code supplying :
browsing functionality into a file with code supplying operating system
functionality “ensure[s] that the deletion of any file containing browsing-
specific routines would also delete vital operating system routines and thus
cripple Windows. .. .77 * # * [Plreventing an OEM from removing IE deters it
from installing a second browser because doing so increases the OEM’s
product testing and support costs; by contrast, had OEMs been able o remove -
IE, they might have chosen to pre-install Navigator alone.

Microsoft denies, as a factual matter, that it commingled browsing and :
non-browsing code, and it maintaing the District Court’s findings to the :

contrary are clearly erroneous, * * *

ok ok

In view of the contradictory testimony in the record, some of which ;
supports the District Court’s finding that Microsoft commingled browsing and -
non-browsing code, we cannot conclude that the finding was clearly errone-
ous. Accordingly, we reject Microsoft’s argument that we should vacate
Finding of Fact 159 as it relates to the commingling of code, and we conclude
that, such commingling has an anticompetitive effect * * *, ‘

b.  Microseft’s justifications for integration

Microsoft proffers no justification for two of the three challenged actions
that it took in integrating IE into Windows—excluding IT from the Add/Re-
move Programs utility and commingling browser and operating system code. -
Although Microsoft does make some general claims regarding the benefits of
integrating the browser and the operating systemn, it neither specifies por -
substantiates those claims. Nor does it argue that either excluding IF from
the Add/Remove Programs utility or commingling code achieves any inte--:
grative benefit. Plaintiffs plainly made out 2 prima facie case of harm to 7
competition in the operating system market by demonstrating that Micero- .
soft’s actions increased its browser usage share and thus protected its operat-.:
ing system monopoly from a middleware threat and, for its part, Microsoft
failed to meet its burden of showing that its conduct serves a purpose other
than protecting its operating system monopoly. Accordingly, we hold that
Microsoft’s exclusion of IE from the Add/Remaove Programs utility and its -
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commingling of browser and operating system code constitute exclusionary
" conduct, in violation of § 2.

As for the other challenged act that Microsoft took in integrating IE into
Windows—causing Windows to override the user’s choice of a default browser
in certain circumstances—Microsoft argues that it has “valid technical rea-
sons.” Specifically, Microsoft claims that it was necessary to design Windows
to override the user’s preferences when he or she invokes one of “a few’’ out
“of the nearly 30 means of accessing the Internet.” * * * The plaintiff bears
the burden not only of rebutting a proffered justification but also of demon-
strating that the anticompetitive effect of the challenged action outweighs it.
In the District Court, plaintiffs appear to have done neither, let alone both; in
any event, upon appeal, plaintiffs offer no rebuttal whatsoever. Accordingly,
Microsoft may not be held liable for this aspect of its product design.

[The court’s discussion of the remaining categories of conduct found to be
anticompetitive by the district court—agreements with Internet Service Pro-
viders, dealings with Internet Access Providers, Internet Content Pfoviders,
Independent Software Vendors and Apple Computer, and conduct affecting
Sun Microsystems’s Java and Intel—were also largely upheld. Eds, |

EIE

C. Causation

As a final parry, Microsoft urges this court to reverse on the monopoly
maintenance claim, because plaintiffs never established a causal link between
Miecrosoft’s anticompetitive conduct, in particular its foreclosure of Netscape’s
and Java’s distribution channels, and the maintenance of Microsoft's operat-
ing system monopoly. This is the flip side of Microsoft’s earlier argument that
the District Court should have included middleware in the relevant market,
According to Microsoft, the District Court cannot simultaneously find that
middleware is not a reasonable substitute and that Miecrosoft’s exclusionary
conduct contributed to the maintenance of monopoly power in the operating

- 8ystem market. Microsoft claims that the first finding depended on the court’s

view that middleware does not pose a serious threat to Windows, while the
second finding required the court o find that Navigator and Java would have
developed into serious enough cross-platform threats to erode the'gpplications

“YFarrier to entry. We disagree.

Microsoft paints to no case, and we can find none, standing for the
Proposition that, as to § 2 liability in an equitable enforcement action,
plaintiffs. must present direct proof that a defendant’s continuad monopoly
Power is precisely attributable to its anticompetitive conduct. * * * :

T % % To require that § 2 liability turn on a plaintiff's ability or inahility
to reconstruct the hypothetical marketplace absent a defendant’s enticompeti-
tive conduct would only encourage monopolists- to take more and earlier
anticompetitive action. _

We may infer causation where exclusionary conduct is aimed at producers
of nagcent competitive technologies as well as when it is aimed at producers of
established substitutes. Admittedly, in the former case there is added uncer-
tainty, inasmuch as nascent threats are merely potential substitutes. But the
underlying proof problem is the same—neither plaintiffs nor the court can
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., out later in this opinion, divestiture is a remedy that is imposged only wit
“great caution, in part because its long-term efficacy is rarely certain. Abse

confidently reconstruct a product’s hypothetical technological development ip
a world absent the defendant’s exclusionary conduet. To some degree, “the
defendant is made to suffer the uncertain consequences of its own undesirablg,

conduct.” 3 AREEDA & Hovenkamp, ANTITRUST Law T 65 le, at 78, ' -

Given this rather edentulous test for causation, the question in this case:
is not whether Java or Navigator would actually have developed into viahle .
platform substitutes, but (1} whether as a general matter the exclusion of -
nascent threats is the type of conduct that is reasonably capable of contribu- -
ing significantly to a defendant’s continued monopoly power and (2} whether -
Java and Navigator reasonably constituted nascent threats at the time Micro-
soft engaged in the anticompetitive conduct at issue. As to the first, suffice it
to say that it would be inimical to the purpose of the Sherman Act to allow .
monopolists free reign to squash nascent, albeit unproven, competitors a
will—particularly in industries marked by rapid technological advance and
frequent paradigm shifts. As to the second, the District Court made ample
findings that both Navigator and Java showed potential as middleware

platform threats.

~ Microsoft’s concerns over causation have more purchase in connection
with the appropriate remedy issue, i.e., whether the court should impose &
structural remedy or merely enjoin the offensive conduct at issue. As we point;:

some measure of confidence that there has been an actual loss to competitio
that needs to be restored, wisdom counsels against adopting radical structur
relief, * * *
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The Court finds that, based on the pleadings of the plaintiff and the defendant
the focuses of the dispute in this case are: how to define the relevant market; whether the
defendant has a dominant position in the relevant market; whether the defendant has
abused a dominant position in order to exclude and restrict competition; and to what
degree the defendant should be held responsible for civil liability.

0. REGARDING THE ISSUE OF HOW TO DEFINE THE RELEVANT MARKET

- Atticle 2 of the "Guidelines of the Anti-Monopoly Commission of the State
Council on the Definition of Relevant Market" (hereinafier . referred to “as the
"Guidelines") provides that any competitive behavior (including any behavior that has
resulted or may result in eliminating or restricting competition) occurs within a particular
market scope. The relevant market defines the market scope within which business
operators compete against one another. Defining the relevant market in a scientific and
reasonable manner plays an important role in key i issues such as recognizing competitors
and potential competitors, determining the market share of business operators and the
degree of market concentration, deciding the market position of business operators,
analyzing the impact of business operators’ behavior on market competition, judging

P whether business operators’ behavior is illegal, and determining business operators’ legal

liabilities. should they be responsible for any illegal behavior. Tn the present case, the
plaintiff accused the defendant of taking advantage of QQ software and services to restrict
competition and promote the bundling of sales, which constitutes an abuse of a
dominant position. To determine whether the defendant has a dominant market position,
the premise is established from a precise definition of the relevant market of QQ
software and services. Article 12 of the PRC Antl-monopoly Law provides that “relevant
market” refers to the product scope or tertitorial scope within which the business
operators compete against one another during a certain period of time for specific
products or services (hereinafler collectively referred to as “products™). Article 3 of the
Guidelines provides that in the practice of anti-monopoly law enforcement, it is usually
required to define relevant product market and relevant geographic market. A relevant

| product market is a market composed of a group or a category of products which are

substitutes based on factors such as characteristics, uses and prices of the products, and which
mainly refer to products treated by consumers as close substitutes. These products are in
comparatively tight competition, and may be treated as a product market where business
operators are competing with one another. The relevant geographic market is a geographic
area within which consumers can acquire products that have relatively strong substitution
relationships. Such geographic areas illustrate a relatively intense competition relationship;
therefore it may be freated as the geographic scope within which business operators’
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products compete with one another,
A. The Relevant Product Market |

1. The method adopted for defining the relevant prodﬁct market in this
case | _
Article 4 of the Guidelines prbvides that the scope of the relevant market is

mamly determined according to the substitution degree of the products (or geographic
areas). Those products that have a relatively strong substitution relationship, or those

' geographic areas in which such products can be provided in the market from the

perspective of consumers, constitute the most direct and effective competition constraint
on the business operators’ behaviors in market competition. Therefore, demand
substitution analysis from the consumers’ perspective shall be conducted in the relevant
market definition. Where supply substitution has similar competition constraint on
business operators’ behaviors as demand substitution, supply substitution shall be
considered in the relevant market definition. Article 5 provides that demand substitution is
to determine the degree of substitution among different products from the perspective of
consumers according to the products’ functions and uses, quality, price acceptance and their
availability to the consumer. In principle, from the perspective of consumers, the. .
greater the degree of substitution among products, the fiercer is the competition, and the
more likely that the products fall into the same relevant market. Article 10 provides that
the hypothetical monopolist test may help resolve the uncertainty that may arise from the
relevant market definition. It supposes a profit maximizing business operator
(hypothetical monopolist} and the issue to be analyzed is whether the hypothetical
monopolist is able bring about a non- fransitory (normally one year) increase in the
price of the target product on a small scale{normally 5 to 10 per cent) provided that the
sales conditions of other products remain the same. If the price increase provokes
consumers fo switch to close substitute products, rendering the price increase
unprofitable, then the substitute products shall be added to the relevant product market
and form together with the target product a product gtoup. Then analysis shall be
conducted on whether the price increase of the product group would be profitable for the

hypothetical monopolist. If the result is affirmative, the new product group constitutes the
relevant product market, otherwise the aforesaid analysis process shall continue. The

| expansion of the product group causes the products inside and outside the group to
- become increasingly less substitutable. Eventually, a particular product group is formed,

in which the hypothetical monopolist can make proﬁt through a price increase. Hence, a
relevant product market is defined,

~ In accordance with the above provisions, the Court determines that the process of
defining of a relevant product market m this case may adopt the following methods: to
determine the degree of substitutability among different products from the perspective of



consumers based on factors such as the functions and uses of the QQ software and its
* services that consumers require, as well as quality, price acceptance and availability;
meanwhile, the impact of supply substitution should-also be taken into consideration.

Regarding whether the analytical method of the hypothetical monopolist test
may be adopted, the plaintiffs' expert RBB issued an "Economic Analysis Report on the
Anti-monopoly Disputes between Qihoo 360 and Tencent”. The report states that all
instant messaging product suppliers have decided to set the prices of basic services at zero
while also trying to monetize the relationship between the users and the product suppliers; -
the "hidden" price that users pay may take the form of advertising which pays for the
"free” instant messaging products. Whether free instant messaging products can constitute
a relevant market depends on whether a hypothetical monopolist which holds all instant
messaging products may make profit by lowering product quality or by non-
temporarily increasing the "hidden" price of the product on a smali scale. The focus of
competition among instant messaging products is not price. Thus, the quantitative
hypothetical monopolist test is not an effective method to define the relevant product
market in this case. Due to the fact that there is a lack of perfect data, it is recommended
that a qualitative analysis of the demand substitution between instant messaging
products and other communication products should be conducted to assess whether such
substitution is sufficient to prevent a hypothetical monopolist from unilaterally reducing
the quality of instant messaging products. The Court believes that this case reflects one of
the main characteristics of the products and services provided by Internet service
providers, i.e., almost all of the suppliers set the price of their basic services at zero. It is
true that "free" has become a common, fundamental and viable mode of service for
instant messaging services and antivirus security software provided by the defendant and
the plaintiff, respectively, as well as for other services such as search engines,

" microblogging, e-mail, social networking services, news, video and music, etc. The
evidence in this case shows that users of instant messaging products and services are
highly sensitive to prices. According to the survey of CNNIC, up to 60.6% of users do -
not want to pay for instant messaging services and 32,7% of users who are willing to pay
would only pay for the value-added services on the instant messaging platform, rather
than paying for the basic service of instant messaging, A survey of the website eNet
shows that if the defendant charges all QQ users it will lead to aloss 0of 81.71% of its users
who will switch to other free instant messaging products and services. In the
Microsoft/Skype merger case, evidence shows that if Skype starts to charge users for its
service more than 75% of the individual consumers will no longer use the product. Based
on this, the European Commission deems that the success of service providers dependsto a
large extent on the free provision of services. The European Commission believes that
if a service provider starts to charge a fee for a service that has been free for a long time
-and if there are alternative free services on the market then consumers will immediately
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start using those free alternative services. When consumers determine the quantity
of certain types of instant messaging products, they will take- into account the
opportunity costs of acquiring such services, However, once suppliers start to charge for
such services, consumers’ first choice will be to use other free products, even if the
opportunity cost of using those free products is higher than that of using the paid
products. In other words, compared with the opportunity cost of spending time viewing
advertisements, "free of charge” plays a more important role in defining the relevant
market. Therefore, when assessing whether the instant messaging products can
constitute a relevant market, one should take. into account whether a hypothetical
monopolist controlling all instant messaging products may make profit by lowering
product quality or non-temporarily increasing the "hidden” price of the product on a
small scale. However, a more important factor to consider is whether a lot of demand
substitution will be generated if a hypothetical monopolist charges the service on a small
scale continuously. Accordingly, despite the fact that there is an absence of perfect data, it
is still appropriate to consider if the defendant continuously (assuming one year) raises the
price from zero to a modest charge and whether there is evidence to support that
consumers will switch to other close substitutes in order to determine whether those

products should be included in the same relevant product market,

2. Regarding the three types of instant messaging software belonging
to the same relevant product market agreed upon by both parties

QQ software is an integrated instant-messaging software, with key features such as
text transmission, voice chat, video chat, SMS to mobile phones and offline transfer of
files, and asynchronous and offfine (non-real-time) communication features, which means
that users can receie messages and files of the logged-on users, without loggifiz on QQ.
Besides the communications services mentioned above, the QQ software also integrates
other Internet service functions. The plaintiff's complaint identifies that according to the
2009 "Research Report on Instant Messaging Users in China" by CNNIC, instant messaging
software and services can be subdivided into three categories: integrated instant messaging
services such as Tencent QQ and Microsoft's MSN; (2) cross-platform instant messaging
services, such as Fetion of China Mobile; and cross-network instant messaging services,
such ‘as the Skype software services of Tom Group Limited. These three types of products
are closely related with each other and can substitute each other in terms of technology and
service. The defendant does not object that claim of the plainfiff and the Court confirms that
those three types of instant messaging produicts and services are part of the product group in

the same relevant product market.

3. Regarding the substitutability between integrated instant messaging
and text, audio and video instant messaging '

In this case, text instant messaging refers to a type of real-time SMS service, usually



with the function of detecting the status of other users. Audio instant messaging refers
to network voice services transmitted in whole or in part over Internet Protocol
networks. Video instant messaging refers to the communication services that allow
users to interact with two-way synchronous video and voice transmission from at least
two or more places. The "Economic Analysis Report on the Anti-monopoly Disputes
between Qihoo 360 and Tencent" by the RBB company suggests that the only difference
among the three types of services is the medium of communication, but the common
features are online status notice, communication among small groups of users, and real-
time and cross-platform interaction. All three services are often available through a
single, integrated front-end device. Therefore, it is difficult for products lacking of
any of the aforementioned three functions to be considered by most consumers as a good
substitute. The three types of products may constitute a separate, overlapping relevant
market, and such a market might be a market outside the integrated instant messaging
products market because consumers will only replace single-function instant messaging
software with integrated-function instant messaging software, rather than the other way

around,

The Court finds that, when taking demand substitution into account, consumers
can easily and immediately switch among the threc services of text, audio and video
instant messaging at no cost; from the perspective of supply substitution, most of the
service providers are able to provide services of the three functions simultaneously.
Therefore, text instant messaging, audio and video messaging should not be distinguished
based on the functions, nor be considered as separate communication services, However,
they should be considered as part of a broader market; any type of these services does not
constitute a separate market, and it is very difficult to divide the instant messaging
market into smaller and functionally non- overlapping markets. At the same time, there is
evidence in this case showing that consumers are highly sensitive to the price of instant
messaging products and services and that they are unwilling to pay any fee for the use
of basic services of instant messaging products. If the defendant continuously (assuming
one year) raises the price from zero to a modest charge, the Court has reason to believe
that consumers may choose instead any kind of service among free text instant messaging,
audio or video messaging, so that the defendant makes no profit by doing so. The Plaintiff’s
expert proposes that comsumers will only replace single-function instant messaging
software with integrated-function instant messaging software, rather than the opposite.
Such a proposition only considers the factors of functional differences, but does not fully
consider the status quo that most Internet services are free of charge. So the Court does not
adopt this proposition. There is close substitutability between integrated instant messaging
and single medium instant messaging as text, audio and video instant messaging. Thus,
they beleng to product groups of the same relevant product market,

4. Regarding substitutability between QQ and social networking
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sites, microblogging service

(1) Regarding functions and purposes, prodicts such as microblog and social
networking web sites ‘all provide web-based instant messaging services and separate
instant messaging software services. The plaintiff's expert thinks that there is strong
competition and demand substitution between web-based instant’ messaging services and
separate instant messaging products provided by microblog and SNS social networking
web sites and QQ. Thus, they belong to the same relevant product market to which the

- defendant has no objection, and the Court adopts this proposition.

(2) When microblog and SNS social networking web sites provide web-based instant
messaging products and services, i.e., taking IM products as part of its core products, the
issue of whether there is substitutability between QQ and microblog, SNS services is
controversial in this case. The plaintiff's expert thinks that the key difference between instant
messaging products and social networking websites is that the latter focuses on
communication between groups comprised of a large number of users, with fewer
requirements for real-time functions, and that the former focuses on real-time
communication among a relatively small group of users. Based on the data of weekly
etfective usage time during the entire period from the first week of 2009 to the last week of
2011, the correlation coefficient of the weekly effective usage time of the two products was
0.098, close to zero. The correlation coefficient of monthly effective usage time is even
lower, -0.0248, So the way that social networking software is used in China is different from
that of instant messaging software and social networking software may not be an effective
substitute. Firstly, the Court finds that there is a lack of data on microblogs in the data used

by RBB in making the above conclusions and there is evidence showing that this period of

time saw the rise and rapid development of microbiogs provided by Sina, Tencent and Sohu.
There are reasonable grounds to bélieve that the rapidly expanding market share of
microblogs would exert a great impact on the weekly or monthly effective usage time of
social networking web sites, which would ultimately affect the correlation' analysis of the
social networking web sites and instant messaging products. Secondly, regarding functions
and purposes, when one considers instant messaging products as part of microblogs’ core
products, both microblogs and QQ instant messaging products have the function of instant
transmission of information and the diversity of information carrier. Both can offer the

function of point-to-point private instant messaging among a small number of groups. Both -

the micro-groups of microblogs and QQ groups can conduct real-time interaction between
two or more people. Instant messaging tool services of social networking websites are used
to support its social functions, and both SNS and QQ have social networking attributes. The
network of relationships of both SNS and QQ are important means with which to retain
users and there is also close substitutability between the two services. In its analysis of the
"substitute threats” to instant messaging software, CNNIC points out that after social
networking websites, such as renren.com and kaixinO0l.com, have integrated instant
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messaging services and similar video sites, and financial websites have integrated instant

. Imessaging services, these products all constitute substitute threats to instant messaging

software. Analysis International believes that the microblog of some users has replaced QQ.
Zhou Hongyi, CEO of the Plaintiff, thinks that Sina microblog will undermine Tencent. In
the case of Microsoft/Skype, the filing party thinks that text, audio and video usually cannot
be divided info separate services, but are increasingly viewed as appendages of other
activities such as social networking behaviors. The European Commission believes that
there is growing consumer demand for a user experience of infegrating a range of
communication functions. Social networking websites and similar social ecosystems such as
Facebook and Google+ explain this trend of providing a broader range of communication -
services to consumers. Thirdly, taking the price factor into account, there'is reason to believe
that if the defendant continuously (assuming one year) raises the price from free of charge to
a modest charge, it is very likely that consumers will instead choose microblog and SNS
social networking services, making the defendant's action of charging fees unprofitable.
Fourthly, the plaintiff's expert finds that it is sufficient to define the appropriate relevant
market including instant messaging products at the time of the occurrence of "3Q war",
which took place in late 2010. However, at that time, there were major distinctions between
instant messaging and social networking and microblogs and they did not belong to the same
relevant antitrust market, The Court finds that competition is a dynamic process, and when
defining a relevant market in an antitrust lawsuit regarding the abuse of a dominant market
position, we must consider the status quo and future trends and development of relevant
industries. Generally speaking, those acts of abuse of market dominance which are likely to
continue for some time should be stopped in order to effectively maintain the market
competition mechanism. Strong network technology innovation capabilities and rapid
changés of business models are significant features of the Interfiet industry. Since 2010,

microblogs and social networking sites have demonstrated a high degree of integration with
instant messaging in a relatively short period. Therefore, when identifying the relevant
market it will not lead to a scientific, rational and effective suppression of abuse of
dominance if one only considers a relatively short period of disputes between the two parties
that occurred in 2010. The Court does not accept testimony of the plaintiff's expert. In
summary, QQ, social networking websites and microblogging services belong to product

groups of the same relevant market.

5. Regarding the substitutability between traditional telephone,
fax-and instant messaging products and services

The defendant suggests that there is a relatively high degree of substitutability
between instant messaging services and traditional means of communication, such as
telephone and fax. Thus they should be included in product groups of the same
relevant market. The plaintiff’ believes that instant messaging is a completely Internet-
based service and is significantly different from traditional non-network services, and thus
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they do not belong to the same relevant product market The Court finds that QQ
products and- services is essentially still a communication service and there is
some competition between QQ and traditional communications services such as
telephone, cell phone, and text messages. However, compared with traditional
communications services such as telephone, cell phone, and text messages, QQ is technically
quite different. What’s more, landline, mobile phone and SMS are all fee-based services,
while instant messaging is a free service. So there is no close substitutability between QQ and
such traditional means of communication as SMS, mobile communication and landhne
and there is no substitution relationship between them.

6. Regarding whether QQ software and e-mail belong to pmduct groups . of
the same relevant product market

The defendant believes that there are strong competitive and substitution
relationships between ¢-mail products and instant messaging services. The Court finds
that although the core function of e-mail products is network communication, they also
have text, images, audio, and video file transfer capabilities, which are not instant
communication products. Although most of the E-mail service providers have
developed instant messaging functions, such as chat with friends and embedded such
functions in the e-mail interface, there is still a huge difference between such functions
and instant messaging software in terms of voice communications, video communications,
plug-in games, screenshots and the convenience of operation of the tools. A friends-chat
feature is only a supplement to the communication function of e-mail, and its actual usage
is not frequent. It is generally difficult for users to swiich directly between those two
services and there is only a weak relationship of substitution between e-mail and such
instant messaging preducts as QQ. Because of the sharp differences in functions and
purposes; even if QQ started to charge small fees for a long period, it would be difficult for
consumers to choose to use e-mail. Therefore, e-mail and QQ do not belong to the same
relevant product market.

7. Regarding whether to define the relevant market as Internet
application platforms

The defendant's experts propose that QQ) software is an integrated platform
product, which provides value-added services and advertising services in addition to
instant messaging services. Operators of Internet application platforms include the
plaintiff (Internet safety platform), the defendant (instant messaging platform), and other
Internet companies in the industry, such as Baidu (search platform), Sina (news portal
platform and microblogging platform). So the relevant market in this case is much larger
than the market for instant messaging software and services. The Court finds that, firstly,
the Internet application platform as a business model is becoming more and more common,
Consequently, users, traffic, and usage time become the main focus of competition on the
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Internet. QQ has the functions of an integrated services platform, providing services such
as advertising, information,- dating, and microblogging in addition to the instant-
messaging service. All those services can be integrated and cross-used. MSN is a platform
- that integrates a series of Internet application services, such as instant messaging features,
Bing search, translation, E-mail, online shopping, and games. Aliwangwang and Fetion
also integrate various Internet applications, including instant messaging. The survey of
CNNIC shows that more than 50.2% of users will log on fo use other services through the
instant messaging service software. Similarly, after having a large number of users through
the core product, microblog, Sina Microblog starts to provide various applications such as
instant messaging, advertising, games, micro-music, and microdata on the platform of
microblogs. 360 Browser also provides translation, games, e-mail, and many other services
to its browser users. In addition to providing social networking services, Renren.com
also provides instant messaging, advertising and other services. Obviously, all those
companies provide free services to aftract a large number of users and then take advantage
of the huge user resources in the operation of value-added services and advertising to make
profit. In turn, they use the profit generated from value-added services and advertising to
support the survival and development of their free services. This has become the typical
business model in the Internet industry. In this business model, the real competition among
service providers is about the number of users, page views and effective usage time. The
reason is that more users generate greater traffic and more effective usage time, which
lead to higher profits from advertising and value-added services. Vise-versa, those
companies can survive and grow their business only by providing an integrated platform to
attract more users and increase their effective usage time. Secondly, there is evidence in this
case showing that the competition among platforms is not the future development trend,
but the current status. of competition among Internet companies. For instance, the
competition between global search engine service provider Google and global social
networking site Facebook in the online advertising market in the United States proves
that different service platforms compete -directly with one another. The plaintiff also
claims in its Prospectus that its biggest competitor is Tencent and that these two
companies take advantage of their respective platforms to compete in value-added services
and online advertising. Zhou Hongyi, the CEO of the Plaintiff thinks that an "Internet
platform can take the form of instant messaging, search engine, or security (software)."
Therefore, the Internet industry is currently at the stage that different varieties of free
products or services offered by platforms are merely different approaches to attract users
and build up the platform. The competition among Infemet companies is essentially the
competition of valued-added services and advertising businesses offered on their
platforms. This is also the reason why the "3Q war" happened between the plaintiff and
the defendant, although they provide different products, ie. security and anti-virus
products and instant messaging, respectively. In this case, although we still cannot
determine whether there is close substitution between the security-software platform and



.the instant-messaging platform, status of products compefition and market structure of the

Internet industry should be taken into account in defining the relevant product market,
Thirdly, the Internet industty is a dynamic market and it is very easy for other
companies to imitate those products, services and business models which have been
successful in this industry. The market entry barriers are very low. Thus, in addition to
using demand substitution in the definition of the relevant market, the factor of supply
substitution should also be considered and we should include the potential capacity of
other companies in the relevant market.

Based on the analysis of the claims both parties have made, the Court finds that
. the plaintiffs claim that integrated instant messaging products and services constitute a
separate relevant product market is unfounded and the Court does not support it.

B. The Definition of the Relevant Geographic
Market

The plaintiff claims that the relevant geographic market in this case is the
ingtant messaging sofiware and services market in mainland China. The defendant
claims that the relevant geographic market in this case should be the global market. The
Court finds that, firstly, the operators and users of instant messaging services are not
limited to those based in mainland China. Due to the openness and interoperability of
the Internet, operators and users are not confined by national borders. There is evidence
in this case showing that operators overseas can provide instant messaging services to
users in mainland China. The defendant also provides services to users around the
world. There are a certain amount of Chinese-language users in Hong Kong, Macao,
Taiwan, and other regions of the world that make use of the instant messaging products
provided by the defendant; there are also foreign-language users around the world making
use of the foreign-language version instant messaging services provided by the
defendant. Secondly, the user's language preferences and product usage habits cannot be used
as the sole basis in the definition of geographic market. As mentioned earlier, operators
usually provide multiple language versions of instant messaging software to meet the needs
of users who speak different languages. Users in mainland China often choose instant
messaging services provided by operators overseas (such as MSN, ICQ, Yahoo Messenger, -
Skype, etc.), illustrating that the user's language preference does not lead to the situation
that instant messaging services operators abroad cannot compete with operators in mainland
China. As for product usage habits, an iResearch report mentions that TOM-Skype offers
a global search directory through which users can search for known or unknown friends
with different search options and they can immediately engage in unimpeded voice chat, In
the Microsoft/Skype case, the Furopean Commission believes that due to the fact that
worldwide users share the same habit in their acceptance of instant messaging services,
there is no geographical limitation of the products and setvices of the operators resulting
from differences in the usage habits. Thirdly, in terms of providing and accessing



instant messaging services on a global scale, there are no additional transpottation costs,
price costs; or other costs for market participants of instant messaging products and
services. At present, there are no legal or technical standerds that limit the provision and
use of these services worldwide. In summary, the Court finds that the relevant
geographic market in this case is the global market. '

II. ON THE ISSUE OF WHETHER THE DEFENDANT HAS A
DOMINANT POSITION IN THE RELEVANT MARKET
The second paragraph of Article 17 of the Anti-monopoly Law states that a
dominant market position refers to the business operator(s)’s ability to control a
product’s price, quantity or other trading conditions in the relevant market, or to hinder or
‘affect other business operators’ entry into the relevant market. Article 18 provides that the
following factors should be taken into consideration when determining whether a business
operator has a dominant market position; the business operator's market share in the
relevant market and the competition situation of the relevant market; the business operator's
ability to control the sales markets or the raw material procurement markets; the financial
and technical conditions of the business operator; the degree to which other business
operators rely on the business operator in their transaction; the degree of difficulty for
other business operators to enter the relevant market; and other factors relevant to the
determination of the dominant market position of the said business operator. That's to say,
in the determination of the business operator’s dominant position, various factors,
including market share, the competition situation of the market, and the degree of
~difficulty of market entry. Article 19 makes the rules of presumption of a dominant
market position, i.e. if the market share of one operator in the relevant market accounts for
50 percertt or more, such an operator can be presumed to have a dorninant market position,
but the rules allow operators to prov1de evidence to overtum the presumption.

As mentioned earlier, the plaintiff's definition of the relevant product market
and the relevant geographic market in this case is too narrow. Thus, the market share of
the defendant calculated by the plaintiff based on the plaintiff's definition of the relevant
. product market and geographic market is not objective, and cannot truly reflect the

defendant's market share and position in the relevant markets. In particular, the product
scope defined by the iResearch report, the most important evidence submitted by the
‘plaintiff, is different from that defined by the Court in the following aspects: (1)
iResearch's monitoring of instant messaging software only targets the PC end products
and does not include instant messaging software on mobile phones and tablet PCs; 2)
microblogging and SNS social networking sites with instant messaging products as
part of their core products are not included in the product group of the relevant
market; web-based instant messaging products provided by microblogging and SNS
social networking sites, which the plaintiff itself claims belong to the instant messaging
- relevant market scope, are not included either; (3) the scope of the iResearch and



CNNIC studies is limited to mainland China and does not include Hong Kong, Macao . -
and Taiwan regions and other parts of the world that use QQ products, and so on,
Therefore, the iResearch's finding that Tencent's market share of the overall instant
messaging market in China in 2010 accounted for 76.2% isnot a true reflection of Tencent
QQ's market share in the relevant market in this case. In summary, the Court does not
recognize the claim by the plaintiff that the defendant has a monopoly position in the
relevant market, which is presumed upon market share calculated on an untrue basis,

To say the least, even in the narrowest relevant market proposed by the plaintiff,
Le., integrated instant messaging products and services in mainland China, it is not
sufﬁcwnt to presume that the defendant has a2 dominant market position just on the basis.
that the defendant's market share is S more than 50% of the relevant market Thereasons are as

follows:

A. The Defendant Does Not Have the Ability to Control Ihe Price,
Quantity of Goads or Other Trading Conditions

Firstly, the defendant does not have the ability to control the prices of goods. As
mentioned earlier, almost all instant messaging software and services are offered to users for
free and users are not willing to pay any fees for the basic services of instant messaging
software. So the defendant cannot take advantage of its leading market position and get
pricing rights over other competitors. As for the plaintiffs' expert’s claim that the
hypothetical monopolist of free instant messaging products might generate profits by
lowering the quality of products or non- temporarily raISJng the hidden price of the
products on a small scale, the Court will address the issue in the part below about the state
of market competition. Secondly, the defendant does not have the ability to control the
quantity of goods or other trading conditions. There are various. types of instant
messaging software on the Internet and users have many choices. According to a CNNIC
survey, the ratio of users who use more than two kinds of instant messaging software

- within stx months is as high as 63.4%; another 8.7% of users of instant messaging services
have changed their tools for chat within six months and many users who have changed their
tools turn to emerging instant messaging software. There is a high degree of substitutability
among instant messaging products, Once one instant messaging software malfimctions,
users can immediately replace it with instant messaging software, There is no evidence
showing that the defendant dares to easily refuse to provide products and services to users
or to change the terms of trade. Thirdly, regarding the degree to which other business
operators rely on the defendant, the counterparty can easily choose to deal with other
corporations and is thus less dependent on the defendant. The plaintiff's proof concerning
commercial disputes between the defendant and LineKong and UCWeb Inc. is the
unilateral declaration of LineKong and UCWeb Inc. The available evidence is insufficient
to prove that the defendant has strong control over the counterparty in the transactions,
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B. The Defendant Does Not Have the 4bility to Impede or Affect
Other Operators' Entry Into the Relevant Market

1. This market's entry barrier is low and the hindrance to expansion is’
small - |

Firstly, the barrier for operators to enter the instant messaging market is low.

Instant messaging services do not need heavy investment or complex technology. Internet

service providers, terminal manufactirers, software campanies and the three major

operators are generally optimistic about the market and there aré large numbers of

operators entering this market every year. For instance, in mainland China in 2011, many

instant messaging products, such as- Shanda Youni, Apple iMessage, China Unicom “Wo
You?, "Kouxin" launched by"the plaintiff, China Mobile "Feiliao", China Telecom,

Corpease IMO, Tudu Talk2.0Beta and "NetEase Messenger” entered the market. Secondly,
the means of entry into the market are diversified. For instance, NetFase and Kaixin
Network entered the market through the integration of instant messaging services in
mailbox services and social networking sites services; meanwhile, Renren.com and Sina
microblog have quickly developed their own client software products for instant
messaging. A CNNIC survey shows that with the number of users of other internet
services growing, some emerging instant messaging tools relying on other Tnternet services
have developed rapidly. Thirdly, newcomers to the market have a strong ability to expand
and a lot of success stories prove that the resistance to market expansion is weak. For
instance, various kinds of instant messaging software such as Fetion launched by China

Mobile in 2006, Aliwangwang launched by Alibaba in 2007, Baidu Hi launched by
Baidu Inc in 2008, YY Voice launched by Duowan.com in 2008, have quickly obtained a
certain share of the market by segmenting their respective users not long after theu* |

respective entries into the market.
2. Regarding "customer stickiness"”, i.e. network effect

The plaintiff has repeatedly emphasized that there is an obvious network effect
in the instant messaging industry, ie., for one user, the value of an instant messaging
product depends on the number of other users of such products. In other words, the more
users who use a certain instant communication product, the more attractive it is to other
users. Meanwhile, in the instant messaging industry, there is a user lock-in effect, That is,
during the long-term use of QQ, users have formed a chain of friends on QQ and
established their social circles on QQ. If they switch to other instant messaging products,
the cost of rebuilding a social circle will be high. Meanwhile, switching to other instant
messaging products also requires the user to get familiar with features and characteristics
of the new product and to change usage habits. Duc to the existence of network effect
and user lock-in effect, it is generally difficult for other operators to enter this market,
and difficult to survive after entry. The Court finds that, firstly, because most users
connect with friends and family, i.e. the "core circle,” through instant messaging services,

o g



the role of the network effect is greatly reduced. According to data from Facebook, users
~ usually maintain two-way interactions only with four to six people. So these users can easily
change among instant messaging services. Secondly, in the Microsoft/Skype case, the
* European Commission found that a lot of users freely switch their access among a number
of consumer communications service providers. The circumstances of the QQ software
in this case are similar. The CNNIC report points out that "around the year of 2007,
along with the development of a number of the emerging instant messaging tools,
the ratio of users who use two to three different instant messaging software
smultaneously increased gradually, already more than 50%"; The report also predicts that

"in the future, users who use a variety of instant messaging tools simultaneously will
increase further." The QQ software is not a "must have" product to users since there are a
variety of alternatives to meet users' needs for instant messaging. The defendant is unable
to control the user's choice of instant messaging software. Meanwhile, users can build
social networks with a high degree of overlapping with several kinds of instant messaging
software at the same time, so they can minimize the impact of the user lock-in effect, i.e.
"customer stickiness," when switching between different instant messaging software.
Thirdly, when the defendant started the development and operation of the QQ products,
MSN was the leading instant messaging service provider with the largest share of the
Chinese market. However, thanks to its unique products and quality service, the
defendant has quickly expanded the scale of operation to attract more users and has
ultimately achieved a larger market share than that of MSN in a relatively short period
of time. Thercfore, the network effect and the user lock-in effect are not insurmountable

barriers for instant messaging products and services,
3. Sufficient competition in the relevant market

Instant messaging market is in a highly competitive and highly unstable state,
with new technologies, new business models emerging continuously, There isno evidence
suggesting that one enterprise may control the market for a long period of time. Even in
the absence of external forces, this market can also easily achieve full competition and
selt-renewal. Firstly, the evidence of this case shows that there is fierce competition
among fraditional instant messaging sofiware products, In recent years, the number of
users of such products as Fetion, Aliwangwang, and YY Voice has increased sharply, each
with more than 100 million users. Secondly, with infegration of instant messaging
services in emerging SNS, microblogging, e-mail, and other products, competition
in the relevant market is further intensified. Emerging instant messaging products have
brought tremendous competition pressure and market impact on traditional instant

‘messaging products. Survey results of iResearch show that in recent years emerging
microblogging and social services have been trying to replace instant messaging. With the
rapid development of microblogging and social networking sites, users' dependence
on instant messaging has started to decrease. The survey results of CNNIC show that
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many potential alternatives pose a threat to instant meséaging‘: with the rapid development
of the e-mail market, many service providers have integrated instant messaging features

_into the mailbox, driving the development of market consolidation. In addition, with the

development of SNS sites such as kaixin0Ol.com and renren.com, as well as the
increase of user stickiness, users make more frequent use of information transfer
functions of the social networking sites, which also have a certain impact on the use of
instant messaging tools. Therefore, the instant messaging services market claimed by
the plaintiff is a highly innovative, competitive, and dynamic market. Operators
have the ability to engage in continuous innovation in order to maintain a competitive

‘edge in this market. At the same time, in such a state of competition, the operators do not

dare to lower product quality, or make a lot of advertising which will affect the level of
user experience, regardless of the feelings of consumers. Therefore, the Court finds that
there does not exist many persistent instances to make profits by lowering product
quality or non- temporarﬂy raising the hidden price of products as alleged by the plaintiff's

expert.

4. The financial status and technical conditions of the defendant do

not enable it to substantially exclude new competitors from entering

the market or expanding capacity

Firstly, the evidence in this case suggests that China Mobile, China Unicom,

China Telecom, Alibaba, Baidu and other competitors entering the field of instant
messaging in the wake of Tencent all have very strong financial and technical capabilities.
All these large enterprises have enough strength to exert a tremendous impact on the
leading position of the defendant in this field. Secondly, in the Internet field, there are a
lot of venture capital funds. As long as companies have good products and users, venture

- - capital insfitutions will actively enter the market and provide strong financial support to
business operators. Most Internet companies rely on venture capital ﬁmds to rapidly expand

their scale of operation.

In summary, due to the special market conditions of the Internet industry, market
share in particular cannot be deemed as a decisive factor in the determination of a
dominant market position. Even in the narrowest relevant market claimed by the
plaintiff, as is mentioned in the CNNIC report, Tencent's dominant market position
does not suppress or limit the scope of market development of other instant messaging
products and does not constitute obstacles to the development of the market as a whole.
Tencent does not have a dominant position in this market.
iit. REGARDING WHETHER THE DEFENDANT ENGAGES IN
CONDUCT OFABUSING A DOMINANT POSITION TO EXCLUDE
OR RESTRICT COMP ETITION

A party's dominant market position is the baSIS upon which the conduct of
restricting transactions without legitimate reasons is prohibited by Article 17 of the



Anti-monopoly Law. Through the above analysis of the definition of the relevant market,
standards for the calculation of market share, as well as the fact that market share is not.
the decisive factor of a dominant position, the Court finds that the plaintiff cannot
prove ' that the defendant has a dominant position in the relevant market in this case.
Therefore, regardless of whether the relevant conduct of the defendant is consistent with the
requirements of the conduct of illegally restricting transactions, such conduct cannot be
identified as conduct of restricting transactions without legitimate reasons or as a tying.
arrangement. However, in order to correctly define what kind of market conduct of
Internet companies is indicative of abuse of dominance, to maintain market order of the
Internet industry, and to fully protect the market competition mechanism, the Court will

analyze the essence of "forcing users to choose one of the two" in the 2010 "3Q war", as -

well as whether the defendant—made tying arrangements.

(4) On the Essence of the Defendant's Conduct of "Incompatible
Products” (Users' Cheice of One from the Two)

Article 17 of the Anti-monopoly Law provides that a business operator with market
dominant position restricting trade counterparties to dealing exclusively with itself or
with its designated business entities, without legitimate reason(s), is conduct of abuse of
dominant position, In this case, the defendant forced users to "choose one from the two,"
ostensibly giving users the option, but if the defendant is an operator with a dominant
market position, the users are very likely to give up 360 and choose QQ. The defendant's
purpose of adopting the measure of "choice of one from the two" is not to refuse to deal
with the users, but rather to force the users.to only deal with QQ and stop dealmg with 360.
The act of the defendant essentially still belongs to conduct of restricting transactions.

The defendant coufitérclaims that makmg the QQ sofiware mcompatlble with ‘the
360 security guards is atfributable to the tort - by the plaintiff. The plaintiff took
advantage of 360 Privacy Protector, Koukou bodyguards and the pop-up page fimction of
the 360 security guards to destruct and tamper with features of the QQ software and
slander QQ. At the same time, the plaintiff integrated 360 Privacy Protector and 360
Koukou bodyguards into the 360 Security Guards, making use of the large number of
users of 360 Security Guards to implement further infringement. Tn order to ensure the
proper functioning of (X, the defendant had to take technical measures of incompatibility
to prevent and exclude the destruction from the plaintiffs software to defendant’s own
products. Thus, it is a legitimate act of selfremedy. The Court finds that, according to
Articles 128 and 129 of China's General Principles of the Civil Law and Articles 30 and 31
of "Tort Liability Act," there are two types of self-remedies in the civil law: justifiable
defense and the emergency actions, Justifiable defense is an act of defense employed to stop
an unlawful infringement for the purpose of avoiding the said infringement in the public
interest, or for defender’s own or another person's right of the person, property right, thus
causing harm to the unlawful infringer. Anyone who causes harm to another for
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exercising justifiable defense shall not be subject to tort liability. Emergency actions refer
to an act that a person is compelled to commit in an emergency to avert an immediate
danger to the public interest or to his own or another person's lawful rights, and that
causes harm to another smaller interest. If harm occurs through emergency actions taken to
avoid danger, the person who gives rise to the danger shall be subject to the liability.
Justifiable defense and emergency actions shall not exceed the limits of necessity. In view
of the fact identified by Beijing No.2 Intermediate People’s Court [2011] No. 12237
Final Civil Judgment, the plaintiff had engaged in unfair competition against Tencent
Technology " (Shenzhen) Inc. & Shenzhen Tencent Computer System Inc, through 360
Privacy Protector and remarks on the Internet. Due to the unique nature of the Internet
industry, violations implemented through the Internet spread broadly and quickly, and
the losses are difficult to recover. So the legitimate rights and interests of the defendant
were indeed af risk at that time. But even if the legitimate rights and inferests of the
defendant are subject to unlawful infringement and justifiable defense was needed, the
direct object of self-remedy counterattack shall be the unlawful infringer, i.e. the plaintiff
in this case, but not Internet users. Meanwhile, the preliminary injunction system in the
intellectual property infringement litigation conferred intellectual property rights holders
the right to apply to the People's Court for interim measures to timely, efficiently, and
effectively stop the occurrence or continuance of unlawful infringement when its
legitimate rights and interests might suffer an emergency or irreversible infringement.
Given the circumstances expressly provided for by law, the defendant did nof lawfully
exercise ifs litigation rights to seek ways to stop the unlawful infringement in favor of
unilaterally taking the measure of "choice of one from the two," resulting in the expansion
of the "3Q war" and affecting users. Thus their conduct is not justifiable. In addition, the
defendant's act of forcing users to. make the "choice of one from the two" is beyond the. .
limits of necessity. In this case, regardless of whether the plaintiff has engaged in acts of
coercing users to use Koukou Bodyguards, or whether the plaintiff has hijacked the QQ
security module which led to the malfunction of QQ, the defendant has no right to force
users to take actions for the security of QQ accounts. The scope of rights of the
defendant is limited to making appropriate risk warnings for this matter. It is the users'
own inherent right to decide whether to remove the 360 . software or. not and the
defendant shall not make a choice for the users. Forcing users to make the "choice of one

from the two" is beyond the limits of necessity.
(B) On the Issue of Whether the Defendant has Engaged in Conduct of

Selling Goods Through a Tying Arrangement Without Legitimate
Reasons as is Prohibited by Item (E) of Paragraph One of Article 17 of

the Anti-Monopoly Law

According to the provisions of the Anti-Monopoly laws, a tying arrangement is
the act taken by a firm in a dominant market position to force the counterparty to



buy products or services unrelated to the contract from nature or trading habits.
The purpose of a tying arrangement is to extend the dominant market position to the
market of the tied products or to prevent potential competitors from entering the market.
A tying arrangement is identified by the following criteria: the tying product and the tied
product are separate products; the company making tying arrangements has a
dominant market position; the company making the tying arrangement gives
consumers no choice but to purchase the tied product; tying arrangement is an
unreasonable arrangement, i.e. the tying arrangement is not out of the trading habits of
such goods; selling the tied goods separately will not be detrimental to the performance or
the value of the goods; the tying arrangement has an anti-competitive effect. In this case,
the main function of the defendant's QQ software is instant messaging, which is indeed a
separate software product vis-a-vis other software products, such as the QQ Doctor, the
QQ PC Manager, the Security Manager, and Safety Management; but firstly, the
defendant does not have a dominant position in the instant messaging market. Secondly,
the defendant does not limit users’ options. The defendant provides users with the
option to uninstall the QQ software management and the defendant's provision of QQ
software services is not preconditioned by the user having to use the QQ software
management, which is not a mandatory act; in addition, when the defendant
upgraded the QQ software management and QQ Doctor to QQ PC Manager, an upgrade
notice was issued to the users before the upgrade. The upgrade would proceed only after
the users had made such a choice. So the defendant has fulfilied the obligation of
informing users and giving users the option to make a decision. Thirdly, the defendant's
acts are of economic rationality. The package installation of QQ software management
and the QQ software is the functional integration of products, which is conducive to
“better management of the QQ software by users through the use of auxiliary tools
software, protecting the security of the users' QQ accounts; to the contrary, if the
defendant does not offer security products together with QQ instant messaging
software, such an act may be detrimental to the performance or value of the QQ
software products. Fourthly, the relevant acts of the defendant do not produce the
effect of eliminating or restricting competition. The plaintiff has no evidence proving
that the defendant's packaged installation behavior has led to a significant drop in
market share of the plaintiff's similar products; and no evidence proving that such
behavior has resulted in the elimination or restriction of competition among other
competitors in the same market, Fifthly, the plaintiff does not provide evidence proving
that the defendant's behavior of packaged installation of QQ software management
and the upgrade of QQ software management and QQ Doctors to QQ PC Manager has
caused or will cause damage to consumers. Therefore, the plaintiffs claim that the
defendant has engaged in acts of tying arrangement and abuse of dominance is unfounded,

In summary, because the plaintiff's definition of the relevant product market in



this case is wrong and the evidence provided by the plaintiff i3 insufficient to prove that
the defendant has a monopoly position in the relevant product- market, the plaintiff's
request that the Court order the defendant to immediately stop the monopoly tort of
abuse of dominance, jointly and severally compensate for the plaintiff's economic loss as
well as a reasonable cost of protecting its rights, and make an apology is lacking of
factual and legal basis, and therefore cannot be established, and should be dismissed. In
accordance with the provisions of the first paragraph of Article 64 of the Civil Procedure
Law of the People's Republic of China, it is ruled as follows:

Dismissed all the claims of the plaintiff Beijing Qihoo Technology Co., Ltd.

In this case,-the acceptance fee of the court of first instance is 796,800 yuan, which
shall be borne by the plaintiff Qihoo Technology Co., Ltd. |

, It a party refuses to accept this judgment, it can file an appeal petition with this
Court within 15 days after the date on which the written judgment is served and copies
of the appeal petition shall be provided according to the number of persons in the other _

party and appeal at the Supreme People's Court,

The Presiding Judge: Zhang Xuejun
Judge: Deng

Yanhui Acting Judge:

Yue Lihao
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